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Preface

This manual is a thematic guide to the case law of the European Court of Human Rights (ECtHR)
and of the Court of Justice of the European Union (CJEU) that is of relevance to refugees, asylum-
seekers and stateless persons. It summarizes and analyses the key case law on each issue covered,
with the aim of providing a quick reference for legal practitioners who need to familiarize themselves
with the relevant rulings of the CJEU on European Union (EU) law, and/or with the relevant rulings
of the ECtHR on the European Convention on Human Rights (ECHR).

The particular relevance of the ECHR for the protection of persons of concern to the Office of the
UN High Commissioner for Refugees (UNHCR) first became apparent in the late 1980’s to early
1990’s. In particular, judgments of the ECtHR that were ground-breaking at the time established that
the ECHR prohibits the expulsion of an individual to a country where there are substantial grounds
for believing that he or she faces a real risk of ill-treatment.? In the ensuing decades, the ECtHR has
developed a vast body of jurisprudence confirming and elaborating upon those original judgments,
and also highlighting other areas in which the ECHR can support the particular protection needs of
persons of concern to UNHCR. For example, in the last fifteen years the ECtHR has developed a
body of case law establishing the requirements that need to be met in order for a national asylum
procedure to be considered an effective remedy against refoulement within the meaning of the ECHR.
Other areas in which the ECtHR has developed case law of particular relevance to persons of concern
to UNHCR include, for example, immigration detention and family unity.

The role of the CJEU in protecting persons of concern to UNHCR is much more recent than that of
the ECtHR and began as a result of the decision by the EU to establish a Common European Asylum
System (CEAS) based on the “full and inclusive” application of the 1951 Convention relating to the
Status of Refugees and its 1967 Protocol. A set of EU directives and regulations was accordingly
adopted over the period 2000 — 2005, marking the first phase in the creation of the CEAS. The first
cases decided by the CJEU in relation to the CEAS were actions for infringement brought by the
European Commission against certain EU Member States in response to their failure to transpose a
directive into national law within the deadline required.? In another early case, the CJEU was called
upon to decide an action for annulment brought by the European Parliament against the Council of
the European Union concerning the legislative procedure set out in the Asylum Procedures Directive
(2005/85/EC) for the adoption by the EU of a minimum common list of “safe countries of origin”
and a common list of “European safe third countries”.> However, the principal rulings of the CJEU
with which this manual is concerned are those made under the Court’s preliminary reference
procedure, in which the CJEU delivers a ruling on the interpretation or validity of a provision of EU
law when requested to do so by a court or tribunal of an EU Member State. While the CJEU has not
so far been requested to deliver a preliminary ruling on the validity of a CEAS legal provision, it has
already delivered a significant number of preliminary rulings on the interpretation of CEAS legal
provisions, the first of which was in 2009 and concerned the eligibility criteria for “subsidiary
protection status” under the Qualification Directive (2004/83/EC).*

LECtHR, Soering v. the United Kingdom, No. 14038/88, Judgment of 7 July 1989; ECtHR, Vilvarajah and Others v. the
United Kingdom, Nos. 13163/87, 13164/87, 13165/87, 13447/87 and 13448/87, Judgment of 30 October 1991; ECtHR,
Cruz Varas and Others v. Sweden, No. 15576/89, Judgment of 20 March 1991.

2 CJEU, European Commission v. Austria, C-102/06, Judgment of 26 October 2006; CJEU, European Commission v.
Greece, C-72/06, Judgment of 19 April 2007; CJEU, European Commission v. Finland, C-102/06, Judgment of 5
February 2009; CJEU, European Commission v. the United Kingdom, C-72/06, Judgment of 5 February 2009; CJEU,
European Commission v. Sweden, C-322/08, Judgment of 14 May 2009; CJEU, European Commission v. Spain, C-
272/08, Judgment of 9 July 2009; CJEU, European Commission v. Ireland, C-431/10, Judgment of 7 April 2011. The
Commissiom also initiated infringement actions for the same reasons against other EU Member States, which it
subsequently withdrew after the Member States concerned ultimately complied with their transposition obligations.

3 CJEU, European Parliament v. Council of the European Union, C-133/06, Judgment [GC] of 6 May 2008.

4 CJEU, Meki Elgafaji and Noor Elgafaji v. Staatssecretaris van Justitie, C-465/07, Judgment of 17 February 2009.
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Neither the CJEU nor the ECtHR exercise jurisdiction over the international conventions that are at
the heart of UNHCR’s mandate, namely the 1951 Refugee Convention and its 1967 Protocol, the
1954 Convention relating to the Status of Stateless Persons, and the 1961 Convention on the
Reduction of Statelessness. However, as regards EU law, Article 78 of the Treaty on the Functioning
of the European Union (TFEU) [ex Article 63 of the Treaty establishing the European Community
(TEC)] requires that the CEAS must be in accordance with the Refugee Convention and Protocol
(and “other relevant treaties”). Similarly, Article 18 of the EU Charter of Fundamental Rights
provides that the right to asylum shall be guaranteed with due respect for the 1951 Refugee
Convention and 1967 Protocol. Thus, even though the CJEU does not have the jurisdiction to directly
interpret the Refugee Convention and its Protocol, which do not form part of EU law, the CJEU may
nevertheless need to interpret those treaties when ruling on the interpretation or the validity of a
provision of EU law. In particular, as of the end of 2013, the CJEU had delivered six preliminary
rulings interpreting the criteria for refugee status as defined in the Qualification Directive. Each
contained, with minor variations in wording, the following preliminary observations:®

“... One of the legal bases for Directive 2004/83 [the Qualification Directive] was point (1)(c) of
the first paragraph of Article 63 EC, under which the Council was required to adopt measures on
asylum, in accordance with the 1951 Geneva Convention and other relevant treaties, within the
area of minimum standards with respect to ‘the qualification of nationals of third countries as
refugees’.

... Recitals 3, 16 and 17 to Directive 2004/83 state that the 1951 Geneva Convention constitutes
the cornerstone of the international legal regime for the protection of refugees and that the
provisions of the directive for determining who qualifies for refugee status and the content of that
status were adopted to guide the competent authorities of the Member States in the application of
that convention on the basis of common concepts and criteria ...

. Directive 2004/83 must for that reason be interpreted in the light of its general scheme and
purpose, and in a manner consistent with the 1951 Geneva Convention and the other relevant
treaties referred to in point (1) of the first paragraph of Article 63 EC, now Article 78(1) TFEU.
As is apparent from recital 10 to that directive, Directive 2004/83 must also be interpreted in a
manner consistent with the fundamental rights and the principles recognised, in particular, by
the Charter of Fundamental Rights of the European Union ...” (emphasis added).

In two of the abovementioned cases, both concerning the application of the Qualification Directive
to Palestinian refugees, CJEU was called upon to interpret the 1951 Refugee Convention in order to
be able to interpret the Qualification Directive.®

The CJEU held in a another case, this time concerning the application of the Dublin Il Regulation,
that the CEAS is based on a principle of mutual confidence making it possible to assume that all
participating States observe fundamental rights “including the rights based on the [1951 Refugee]

5 CJEU, Bundesrepublik Deutschland v. B and D, Joined Cases C-57/09 and C-101/09, Judgment [GC] of 9 November
2010, paras. 76-78. See also CJEU, Salahadin Abdulla and Others v. Bundesrepublik Deutschland, Joined Cases C-
175/08, C-176/08, C-178/08 and C-179/08, Judgment [GC] of 2 March 2010, paras. 51-54; CJEU, Nawras Bolbol v.
Bevandorlasi és Allampolgarsagi Hivatal, C-31/09, Judgment [GC] of 17 June 2010, paras. 36-38; CJEU, Bundesrepublik
Deutschland v. Y and Z, Joined Cases C-71/11 and C-99/11, Judgment [GC] of 5 September 2012, paras. 47-48; CJEU,
Mostafa Abed EI Karem El Kott and Others v. Bevandorlasi és Allampolgarséagi Hivatal, C-364/11, Judgment [GC] of
19 December 2012, paras. 42-43; CJEU, X, Y and Z v. Minister voor Immigratie, Integratie en Asiel, Joined Cases C-
199/12, C-200/12 and C-201/12, Judgment of 7 November 2013, paras. 39-40.

8 CJEU, Nawras Bolbol v. Bevandorlasi és Allampolgarsagi Hivatal, C-31/09, Judgment of 17 June 2010; CJEU, Mostafa
Abed EI Karem EI Kott and Others v. Bevandorlasi és Allampolgarsagi Hivatal, C-364/11, Judgment of 19 December
2012.
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Convention and the 1967 Protocol, and on the ECHR”.” But that presumption is not conclusive and
must be rebuttable by evidence to the contrary, as the CJEU pointed out had been illustrated only
months earlier in a case in which the ECtHR had held that the transfer under the EU Dublin
Regulation of an asylum-seeker from one EU Member State to another had subjected the individual
concerned to a real risk of ill-treatment in violation of Article 3 ECHR.®

The ECHR has a particular influence on the CEAS not only because of the reference to “other relevant
treaties” in Article 78 TFEU, but also by virtue of the fact that the fundamental rights guaranteed by
the ECHR form part of the general principles of EU law.® Moreover, as stipulated in Article 52(3) of
the EU Charter on Fundamental Rights: “Insofar as this Charter contains rights which correspond to
rights guaranteed by [the ECHRY], the meaning and scope of those rights shall be be the same as those
laid down by [the ECHR]. This provision shall not prevent Union law providing more extensive
protection.” Article 6(2) of the Treaty on European Union (TEU) also provides that the EU should
accede to the ECHR, which had previously been amended by ECHR Protocol No. 14 to allow for this
eventuality.

In 2011, a Joint Communication from the Presidents of the CJEU and the ECtHR highlighted the
importance of ensuring the “greatest coherence” between the Charter and the ECHR insofar as the
former contains rights that correspond to the latter, and stated that a “parallel interpretation” of the
two instruments could prove useful in this regard.® While the two courts had already been looking
to each other’s jurisprudence before 2011, it would seem that this trend will now only accelerate in
years to come.

The interplay between the case law of the CJEU and the ECtHR is one of the reasons why UNHCR
has chosen to publish a single manual covering both courts, rather than a separate manual for each
court. However, it should be borne in mind that the two courts have very different functions and very
different jurisdictions. In particular, whereas the principal function of the ECtHR is to decide
complaints from individuals that their rights under the ECHR have been violated by a Contracting
State, the principal function of the CJEU with which this manual is concerned is to issue rulings on
the interpretation or validity of a provision of EU law when requested to do so by a court or tribunal
of an EU Member State.!' Additionally, whereas EU law binds the twenty-eight States that are
members of the EU, the ECHR binds the forty-seven States that are members of the Council of Europe
(the twenty-eight EU Member States plus another nineteen States as well).

This first edition of the manual covers the case law of the CJEU and ECtHR, and related legislative
developments, up until the end of 2013. It does not take into account any developments after that
date.

It is planned that the manual will be periodically updated. Time and resource constraints have meant
that three chapters originally planned for inclusion in this first edition have had to be deferred until

7 CJEU, N.S. v. Secretary of State for the Home Department (United Kingdom) and M.E. and Others v. Refugee
Applications Commissioner & Minister for Justice, Equality and Law Reform (lreland), Joined Cases C-411/10 and C-
493/10, Judgment [GC] of 21 December 2011, para.78.

8 ECtHR, M.S.S. v. Belgium and Greece, No. 30696/09, Judgment [GC] of 21 January 2011.

® Article 6(3) of the Treaty on European Union.

10 Joint Communication from Presidents Costa and Skouris, 24 January 2011 [Link].

11 As is evident from the above, the CJEU has other important functions as well, two of which have a bearing on the
protection of persons of concern to UNHCR: (i) to decide actions for annulment of a provision of EU law, brought by an
EU institution or EU Member State; (ii) to decide actions for infringement of a provision of EU law by an EU Member
State, brought by the European Commission against the Member State concerned. The CJEU does not have an individual
complaints procedure whereby an individual can complain that a Member State has violated his or her rights under EU
law.
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the second edition: a chapter on the case law of the ECtHR on detention, a chapter on the case law of
the ECtHR on family unity; and a chapter on the case law of the ECtHR and statelessness.

UNHCR Bureau for Europe, June 2015

Disclaimer

The interpretations of and references to the case law and legal provisions surveyed in this
manual do not bind UNHCR in any way. While every effort has been made to ensure a
balanced and accurate coverage, this manual is only intended to serve as a guide for further
research and is not a substitute for relying on the official texts of the judgments and legal
instruments themselves.

This manual does not set out UNHCR’s own positions on the legal issues that are discussed.
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A. Protection of refugees, asylum-seekers and stateless persons under EU law

1. The EU legal order

To understand the protection that the law of the European Union (EU) accords to refugees, asylum-
seekers and stateless persons, it is necessary first to have an understanding of the EU legal order.

The present legal order of the EU was established by the Treaty of Lisbon, which entered into force
on 1 December 20009.

The Treaty of Lisbon amended the Treaty on European Union (TEU) and the Treaty establishing the
European Community (TEC), and renamed the latter the Treaty on the Functioning of the European
Union (TFEU).!

The EU has twenty-eight Member States,? the most recent of which, Croatia, joined on 1 July 2013.
Pursuant to Article 1 of the amended TEU, the Member States confer competences upon the EU (“the
Union”), which replaced and succeeded to the European Community, to attain objectives that they
have in common. The EU has seven main institutions to that end.® One institution is judicial, namely
the Court of Justice of the European Union (CJEU) which “shall ensure that in the interpretation and

! References to TEU and TFEU in this manual are to the consolidated versions of those Treaties [Links: TEU | TEEU].
2 Austria, Belgium, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece,
Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, Netherlands, Poland, Portugal, Romania, Slovakia,
Slovenia, Spain, Sweden, United Kingdom.

3 Article 13(1) TEU.
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application of the Treaties the law is observed”.* Three institutions inter alia exercise legislative
functions: the European Parliament, the Council of the European Union (“the Council”) and the
European Commission (“the Commission”). A fifth institution, the European Council, sets the EU’s
overall political direction, which can include legislative priorities.® The remaining two institutions
serve other purposes.®

When the EU succeded to the European Community, “Community law” merged with and became
“EU law”. The main sources of EU law in hierarchical order of precedence are:

() TEU and TFEU (“the Treaties”) including the Protocols thereto, and the Charter of
Fundamental Rights of the European Union (“the Charter”);’

(i)  Unwritten general principles of EU law, including fundamental rights;?

(iii) International agreements entered into by the Union with third countries (i.e. non-Member
States) or international organizations;®

(iv) Secondary legislation, namely:

9911 9912 .13

“Regulations”,*® “directives”!! and “decisions™*? that are “legislative acts”;

— Regulations, directives and decisions that are “non-legislative acts”.*

4 Article 19(1) TEU.

® Note Article 68 TFEU: “The European Council shall define the strategic guidelines for legislative and operational
planning within the area of freedom, security and justice.” The area of freedom, security and justice (AFSJ) is the area
into which asylum falls.

6 These two institutions are the Court of Auditors and the European Central Bank

" Article 1(2) TFEU and Article 1 TEU specify that the Treaties have the same legal value. Article 6(1) TEU specifies
that the Charter has the same legal value as the Treaties.

8 General principles of EU law are developed by the CJEU from a variety of sources, including, in particular, international
law, the EU legal order, and the laws of the Member States. Note also Article 6(3) TEU: “Fundamental rights, as
guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms and as they
result from the constitutional traditions common to the Member States, shall constitute general principles of the Union's
law.”

® Under EU law, international agreements concluded by the EU are binding on the EU institutions and on the Member
States, as stipulated in Article 216(2) TFEU. That is different from the position in international law, according to which
international agreements to which the EU is party do not bind the Member States unless they too are party to the
agreement. Where the founding Treaties confer on the EU exclusive competence in a specific area, only the EU can enter
into an international agreement; but where the EU shares competence with the Member States, both the EU and the
Member States can enter into an international agreement. Pursuant to Article 4(2)(j) TFEU, shared competence between
the EU and the Member States applies in the area of freedom, security and justice, into which asylum falls.

10 Article 288 TFEU.

1 1hid.

12 1hid.

13 Legislative acts are adopted under either the ordinary legislative procedure or a special legislative procedure (Article
289 TFEU). Under the ordinary legislative procedure, legislative acts are adopted jointly by the European Parliament and
the Council, on a proposal from the Commission. Under a special legislative procedure, legislative acts are adopted by
the Council, with the participation of Parliament, or by the latter with the participation of the Council.

1% Non-legislative acts are adopted on the basis of legislative acts and are of two kinds: “delegated acts” and
“implementing acts”. Delegated acts are defined in Article 290(1) TFEU, according to which “a legislative act may
delegate to the Commission the power to adopt non-legislative acts of general application to supplement or amend certain
non-essential elements of the legislative act.” Implementing acts are defined in Article 291(2) TFEU, which stipulates
that “[w]here uniform conditions for implementing legally binding Union acts [i.e. regulations, directives or decisions]
are needed, those acts shall confer implementing powers on the Commission, or, in [special cases], on the Council.”
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EU legislation of general application must be drafted in all the official languages of the Union,®
which were twenty-four in number as of the end of 2013.% The different language versions of each
legislative text are equally authentic, meaning that none has priority over the other.’

Rules of EU law established by sources lower in the hierarchy must be consistent with, and be
interpreted in light of, rules of EU law established by sources higher in the hierarchy. The legality of
binding EU acts — including legislative and non-legislative acts — may be reviewed by the CJEU,
which has the power to declare an act “void”,'® “invalid”,'® or “inapplicable”,?® in whole or in part.
The courts of the Member States do not have that power.?! However, when a question regarding the
validity of an EU act is raised in a case pending before a national court or tribunal, that court or
tribunal is entitled (if it is a lower court or tribunal) — or obliged (if it is a court or tribunal of last
instance) — to make a reference to the CJEU for a preliminary ruling on the matter.??

As of the end of 2012, EU law comprised inter alia of 9,576 regulations and 1,989 directives.?
Regulations are directly applicable in all of the Member States as soon as they enter into force.?*
Directives are binding, as to the result to be achieved, on all Member States to which they are
addressed, but leave to the national authorities of each Member State the choice of form and
methods.?® The transposition of a directive into national law must be completed within the deadline
stipulated, failing which, wherever the provisions of the directive appear as regards their subject
matter to be unconditional and sufficiently clear and precise, they may be relied upon directly by
individuals in cases before the courts of the defaulting Member State.?® Such provisions may similarly
be relied upon if, after the deadline for transposition has expired, they have been incorrectly
transposed or they have been correctly transposed but the relevant national implementing measures
are not being applied in such a way as to achieve the result sought by the directive.?’

15 See Avrticle 342 TFEU and Council Regulation No 1 of 15 April 1958 determining the languages to be used by the
European Economic Community. The latter regulation was amended by subsequent Acts of Accession to include the
languages of new Member States.

16 Bulgarian, Croatian, Czech, Danish, Dutch, English, Estonian, Finnish, French, German, Greek, Hungarian, Irish,
Italian, Latvian, Lithuanian, Maltese, Polish, Portuguese, Romanian, Slovak, Slovenian, Spanish, and Swedish.

17 See, for example, CJEU, CILFIT and Others (ltaly), C-283/81, Judgment of 6 October 1982, para. 18.

18 An act may be declared void pursuant to an action for annulment brought against the EU institution, body, office or
agency which adopted it (Articles 263 and 264 TFEU). See further footnote 104 below.

19 An act may be declared invalid pursuant to a request from a national court or tribunal for a preliminary ruling on the
matter (Article 267 TFEU). See further section B below.

20 An act of general application may be declared inapplicable further to a plea of illegality raised in any direct action
before the CJEU (Article 277 TFEU). The objection of illegality does not constitute an independent right of action, and
as such may only be raised indirectly when contesting another measure. An act that is declared inapplicable is only
inapplicable for purposes of the proceedings in which the objection of illegality is raised.

2L CJEU, Foto-Frost v. Hauptzollamt Liibeck-Ost (Germany), C-314/85, Judgment of 22 October 1987, paras. 11-20.

22 Article 267 TFEU. There are three exceptions to the obligation of a court or tribunal of last instance to make a reference
to the CJEU for a preliminary ruling: see section B.2.c below.

23 European Commission, Report from the Commission: 30" Annual Report on Monitoring the Application of EU Law,
COM(2013) 726 final, 22 October 2013, footnote 1 [Link].

24 Article 288 TFEU.

25 |bid.

% Such provisions have only “vertical direct effect”, meaning that they may only be relied upon by an individual in
relation to the State: see CJEU, Marshall v. Southampton and SW Hampshire Area Health Authority (United Kingdom),
C-152/84, Judgment of 26 February 1986, paras. 48-49. On the other hand, regulations can have both “vertical” and
“horizontal” direct effect: see CJEU, Orsolina Leonesio v. Ministero dell'agricoltura e foreste (Italy), C-93/71, Judgment
of 17 May 1972, regarding vertical direct effect; CJEU, Antonio Mufioz y Cia SA, Superior Fruiticola SA v. Frumar Ltd,
Redbridge Produce Marketing Ltd (United Kingdom), C-253/00, Judgment of 17 September 2002, regarding horizontal
direct effect, i.e. a provision that may be relied upon by an individual in relation to another individual.

27 CJEU, Marks & Spencer PLC v. Commissioners of Customs and Excise (United Kingdom), C-62/00, Judgment of 11
July 2002, paras. 24-27, and the case law cited therein.
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Questions about the applicability and interpretation of EU law frequently arise in the national courts.
As with questions concerning the validity of provisions of EU law, the national courts may, and
sometimes must, make a reference to the CJEU for a preliminary ruling on the interpretation of the
legal provisions concerned (see section B.2.c below).?

The national courts must, in so far as possible, interpret national law in conformity with EU law;%°
where this is not possible, they must “set aside” the national legal provisions concerned and apply the
overriding EU law.*°

2. EU law and the 1951 Refugee Convention

a) Introduction

While all EU Member States are party to the 1951 Refugee Convention and its 1967 Protocol (referred
to jointly hereinafter as “the 1951 Refugee Convention”), the EU is not.*! Nor could the EU become

a party to the Convention as it stands,* since the Convention is only open to accession by States.*

Although the 1951 Refugee Convention is therefore not formally part of EU law,** it occupies a
special position in relation to EU law by virtue of the fact that:

(1)  Article 18 of the Charter provides that “[t]he right to asylum shall be guaranteed with due
respect for the rules of the [1951 Refugee Convention] and in accordance with [the
Treaties]”;

28 Article 267 TFEU.

2 See, for example, CJEU, Marleasing SA v. La Comercial Internacional de Alimentacién SA (Spain), C-106/89,
Judgment of 13 November 1990, para. 8.

30 See, for example, CJEU, Amministrazione delle finanze dello Stato v. Simmenthal SpA (ltaly), C-106/77, Judgment of
9 March 1978, para. 24. The obligation to set aside the national legal provisions concerned does not require that they be
annulled, but only that they be disapplied in the case.

31 The European Council agreed in the Stockholm Programme, covering the period 2010 — 2014, that “subject to a report
from the Commission on the legal and practical consequences, the Union should seek accession to the Geneva Convention
and its 1967 Protocol.” The Stockholm Programme was adopted pursuant to Article 68 TFEU, which provides: “The
European Council shall define the strategic guidelines for legislative and operational planning within the area of freedom,
security and justice.” As of the end of 2013, the Commission had not published its report.

32 Compare with the European Convention on Human Rights (ECHR), Article 59 of which was amended by Protocol No.
14 to the ECHR to allow for the planned accession of the EU, which is foreseen by means of a separate international
agreement to be concluded between the EU and the States Parties to the ECHR. In July 2013, the Commission submitted
a request to the CJEU for an opinion pursuant to Article 218(11) TFEU on the compatibility of the draft international
accession agreement with the Treaties. Article 218(11) TFEU provides: “A Member State, the European Parliament, the
Council or the Commission may obtain the opinion of the Court of Justice as to whether an agreement envisaged is
compatible with the Treaties. Where the opinion of the Court is adverse, the agreement envisaged may not enter into force
unless it is amended or the Treaties are revised.” As of the end of 2013, the CJEU’s opinion remained pending.

33 Compare, for example, with the UN Convention on the Rights of Persons with Disabilities, to which the EU is a party.
Article 42 of that Convention provides: “The present Convention shall be open for signature by all States and by regional
integration organizations at United Nations Headquarters in New York as of 30 March 2007 (emphasis added). Article
44(1) of the Convention further stipulates: “‘Regional integration organization’ shall mean an organization constituted
by sovereign States of a given region, to which its member States have transferred competence in respect of matters
governed by this Convention. Such organizations shall declare, in their instruments of formal confirmation or accession,
the extent of their competence with respect to matters governed by this Convention. Subsequently, they shall inform the
depositary of any substantial modification in the extent of their competence.”

34 Note that in September 2013 a reference was made to the CJEU for a preliminary ruling on the interpretation of Article
31 of the 1951 Refugee Convention, without any mention of a rule of EU law on which the requested interpretation might
have a bearing: see CJEU in Mohammad Ferooz Qurbani, C-481/13, Reference from the the Oberlandesgericht Bamberg
(Germany), 9 September 2013. As of the end of 2013, the ruling was still pending, so it remains to be seen whether the
CJEU will decide that it has the jurisdiction to interpret Article 31 directly.

UNHCR Manual on the Case Law of the European Regional Courts Page 5



CJEU: Introduction

(i)  Article 78(1) TFEU provides that “[t]he Union shall develop a common policy on asylum,
subsidiary protection and temporary protection ... [which] must be in accordance with
[the 1951 Refugee Convention], and other relevant treaties”;

(iii) the fundamental rights forming part of the general principles of EU law arguably include
rights based on the 1951 Convention, amongst other international sources.

The 1951 Refugee Convention previously occupied a special position in relation to Community law,
since:

(1) Article 63 TEC, as inserted into TEC by the 1997 Treaty of Amsterdam, provided that
“[the Council shall adopt] measures on asylum, in accordance with [the 1951 Refugee
Convention] and other relevant treaties”;

(i)  the fundamental rights forming part of the general principles of Community law already
arguably included rights based on the 1951 Convention, amongst other international
sources.

Article 63 TEC established the basis for the secondary legislation comprising the “first phase” of the
Common European Asylum System (CEAS), whereas Article 78 TFEU provided the basis for the
“recast” legislation that has subsequently been adopted in the “second phase” of the CEAS. Atrticle
78 TFEU also provides the continuing legal basis for the first-phase acts until their repeal, as
applicable, by the second phase acts.®®

As was also the case with Article 63 TEC, Article 78 TFEU only concerns “third-country nationals”,
namely persons — including stateless persons®” — who are not nationals of the Member States. The
position of EU citizens is regulated by the “Protocol on asylum for nationals of Member States of the
European Union” (commonly referred to as the “Aznar Protocol”), which was first annexed to TEC
by the Treaty of Amsterdam, and is now annexed to TFEU and TEU.*®

3 The position regarding repeal of the first-phase acts is as follows: (i) the initial Dublin Regulation (343/2003/EC) was
repealed by the recast Dublin Regulation (604/2013/EU) with effect from 19 July 2013 for all Member States; (ii) the
initial Qualification Directive (2004/83/EC) was repealed by the recast Qualification Directive (2011/95/EU) with effect
from 21 December 2013 for all participating Member States except for Ireland and the United Kingdom, which will
continue to remain bound by the initial directive; (iii) the initial Asylum Procedures Directive (2005/85/EC) is repealed
by the recast Asylum Procedures Directive (2013/32/EU) with effect from 21 July 2015 for all participating Member
States except for Ireland and the United Kingdom, which will continue to remain bound by the initial directive; (iv) the
initial Reception Conditions Directive (2003/9/EC) is repealed by the recast Reception Conditions Directive
(2013/33/EU) with effect from 21 July 2015 for all participating Member States except for the United Kingdom, which
will continue to remain bound by the initial directive; (v) the initial Eurodac Regulation (2725/2000/EC) is repealed by
the recast Eurodac Regulation (603/2013/EU) with effect from 20 July 2015 for all Member States; (vi) the Temporary
Protection Directive (2001/55/EC) has not been replaced by a recast directive and therefore remains in force for all
participating Member States. On “participating Member States”, see further section A.3.b below regarding the special
posiition of Denmark, Ireland, and the United Kingdom.

% Further to Article 61(b) TEC and Article 67(2) TFEU respectively.

37 As regards stateless persons, Article 67(2) TFEU provides that “[f]or the purpose of this Title, stateless persons shall
be treated as third-country nationals.” No such express provision was made in TEC, but the EU legislator nevertheless
took it for granted that the personal scope of the measures adopted pursuant to Article 63 TEC must extend to stateless
persons. Note also that the Returns Directive (2008/115/EC), which was adopted on the basis of Article 63(3)(b) TEC
[now Article 79(2)(c) TFEU)], was interpreted by the CJEU in the case of a stateless person while TEC was still in force:
see CJEU, Said Shamilovich Kadzoev (Huchbarov) (Bulgaria), C-357/09 PPU, Judgment [GC] of 30 November 2009.
Had the CJEU considered that the Returns Directive does not apply to stateless persons, it would have had no jurisdiction
to give a preliminary ruling in the case.

38 The Protocol on asylum was annexed to TEU and TFEU by the Treaty of Lisbon, which made technical modifications
to the Protocol.
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A more detailed discussion now follows.
b) Article 18 of the Charter of Fundamental Rights (‘Right to asylum’)

The Charter only became a legally-binding instrument with the entry into force of the Treaty of
Lisbon on 1 December 2009.% It was first drawn up and adopted in 2000 by a specially established
“Convention”, and was proclaimed in December of that year by the Council, the European
Parliament, and the Commission. It was later slightly revised and proclaimed again by the Council,
the European Parliament and the Commission in December 2007 when the Treaty for Lisbon was
adopted, in order to accommodate the new EU legal order introduced by that Treaty.*® Aside from
necessary technical modifications, the rights in the revised Charter remained the same, although more
significant changes were made to Articles 51 and 52 comprising part of the Charter’s “horizontal
provisions”.

According to its preamble, the Charter reaffirms existing rights and aims to make them more visible:

“... it is necessary to strengthen the protection of fundamental rights in the light of changes in
society, social progress and scientific and technological developments by making those rights
more visible in a Charter.

This Charter reaffirms, with due regard for the powers and tasks of the Union and for the principle
of subsidiarity, the rights as they result, in particular, from the constitutional traditions and
international obligations common to the Member States, the European Convention for the
Protection of Human Rights and Fundamental Freedoms, the Social Charters adopted by the
Union and by the Council of Europe and the case-law of the Court of Justice of the European
Union and of the European Court of Human Rights ...”

The preamble of Protocol No 30 to the Treaties adds that the Charter “does not create new rights or

principles”. !

The EU legislature acknowledged the Charter’s importance long before it became a legally binding
instrument, which explains why, for example, Article 18 of the Charter is referred to in the preambles
of several of the “first-phase” instruments of the CEAS that were adopted pursuant to Article 63
TEC.*? For example, the tenth recital of the “Qualification Directive” (see below) states:

% See footnote 7 above.

40 A slightly different revised version of the Charter was incorporated into Part |1 of the abortive 2004 Treaty establishing
a Constitution for Europe, which was signed by the then twenty-five Member States but failed to be ratified by all of
them.

“1 Protocol (No 30) on “The application of the Charter of Fundamental Rights of the European Union to Poland and to
the United Kingdom”, annexed to TEU and TFEU by the Treaty of Lisbon. Note that the Protocol does not simply
represent the position of Poland and the United Kingdom, since as an integral part of the Treaties it has been agreed by
all Member States.

42 This was in accordance with a standard formula introduced by the Commission into the recital of any legislative
proposal or draft instrument to be adopted by it that had a specific link to fundamental rights: “This [act] respects the
fundamental rights and observes the principles recognised in particular by the Charter of Fundamental Rights of the
European Union”. In appropriate cases a second sentence was added: “In particular, this [act] seeks to ensure full respect
for [right XX] and/or to promote the application of [principle YY] / (Article XX and/or Article YY of the Charter of
Fundamental Rights of the European Union)”: see Communication from the Commission, “Compliance with the Charter
of Fundamental Rights in Commission legislative proposals”, COM(2005) 172 final, 27 April 2005, para. 1 [Link]. On
the evolution of this methodology, including as regards the CEAS instruments which the Commission described as a
particularly suitable “case study”, see COM(2009) 2005 final, 29 April 2009 [Link]. The methodology was also carried
over into the Commission’s legislative strategy post-Lisbon: see COM(2010) 573 final, 19 October 2010 [Link].
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“This Directive respects the fundamental rights and observes the principles recognised in
particular by the Charter of Fundamental Rights of the European Union. In particular this
Directive seeks to ensure full respect for human dignity and the right to asylum of applicants for
asylum and their accompanying family members.”

Judgments of the CJEU also began to take note of the Charter before it became legally binding.*?

Acrticle 18 of the Charter enshrines the right to asylum as follows:

Avrticle 18 EU Charter of Fundamental Rights
(‘Right to asylum’)
The right to asylum shall be guaranteed with due respect for the rules of the Geneva Convention of 28
July 1951 and the Protocol of 31 January 1967 relating to the status of refugees and in accordance with
the Treaty on European Union and the Treaty on the Functioning of the European Union (hereinafter
referred to as ‘the Treaties’).

Pursuant to Article 51 of the Charter, Article 18 of the Charter, like other Charter provisions, is
addressed to the Member States “only when when they are implementing EU law”, i.e. whenever
their action falls within the scope of EU law:*

Article 51 EU Charter of Fundamental Rights
(‘Field of application’)

1. The provisions of this Charter are addressed to the institutions, bodies, offices and agencies of the
Union with due regard for the principle of subsidiarity and to the Member States only when they are
implementing Union law. They shall therefore respect the rights, observe the principles and promote
the application thereof in accordance with their respective powers and respecting the limits of the
powers of the Union as conferred on it in the Treaties.

2. The Charter does not extend the field of application of Union law beyond the powers of the Union or
establish any new power or task for the Union, or modify powers and tasks as defined in the Treaties.

As regards the scope and interpretation of Article 18 of the Charter, Article 52 of the Charter provides
inter alia that “[t]he explanations drawn up as a way of providing guidance in the interpretion of this
Charter shall be given due regard by the courts of the Union and of the Member States.”* The
explanation on Article 18 states:

43 See, for example, CJEU, European Parliament v. Council of the European Union, C-540/03, Judgment [GC] of 27
June 2006, paras. 38 and 58, referring to Articles 7 and 24 of the Charter; CJEU, Advocaten voor de Wereld VZW v. Leden
van de Ministerraad (Netherlands), C-303/05, Judgment [GC] of 3 May 2007, para. 46, referring to Articles 20, 21 and
49 of the Charter; CJEU, Migrationsverket v. Edgar Petrosian and Others (Sweden), C-19/08, Judgment of 29 January
20009, para. 4, referring to Article 18 of the Charter.

4 See, for example, CJEU, Aklagaren v. Hans Akerberg Fransson, C-617/10, Judgment [GC] of 26 February 2013, paras.
17 to 20.

45 See also to the same effect Article 6(1) TEU.
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Explanation on Article 18 — Right to asylum?

The text of the Article has been based on TEC Article 63, now replaced by Article 78 of the Treaty on
the Functioning of the European Union, which requires the Union to respect the Geneva Convention
on refugees. Reference should be made to the Protocols relating to the United Kingdom and Ireland,
annexed to the Treaties, and to Denmark, to determine the extent to which those Member States
implement Union law in this area and the extent to which this Article is applicable to them. This Article
is in line with the Protocol on Asylum annexed to the Treaties.

As of the end of 2013, although various Advocates General had expressed an opinion on the matter,*’
the CJEU had not pronounced itself on the scope or content of the right to asylum, having seen no
need to answer a question in that regard that had been referred to it by the Sofia Administrative Court
(Bulgaria),*® and having merely touched upon an answer in response to an earlier question that had
been referred to it by the Court of Appeal of England and Wales (United Kingdom).*® That answer is
discussed in chapter 1.5,°° and concerns whether, or to what extent, Article 18 of the Charter may
preclude the transfer of an asylum-seeker from one Member State to another if there are substantial
grounds for believing that transfer would expose the asylum-seeker to a real risk of being treated in
a manner incompatible with his or her fundamental rights, or with the measures adopted pursuant to
Article 63 TEC (now Article 78 TFEU).

It should be noted that the Charter contains both “rights” and “principles”. Article 51(1) of the Charter
provides that rights shall be “respected”, whereas “principles” shall be observed. As stated in the
Explanations to the Charter, principles do not give rise to direct claims for positive action by the EU
institutions or the Member States, since Article 52(5) of the Charter provides:

Article 52(5) Charter of Fundamental Rights
(‘Scope and interpretation of rights and principles’)

The provisions of this Charter which contain principles may be implemented by legislative and executive
acts taken by institutions, bodies, offices and agencies of the Union, and by acts of Member States when

46 Explanations relating to the Charter of Fundamental Rights (2007/C 303/02) [Link]. The introductory paragraph to the
Explanations states: “These explanations were originally prepared under the authority of the Praesidium of the Convention
which drafted the Charter of Fundamental Rights of the European Union. They have been updated under the responsibility
of the Praesidium of the European Convention, in the light of the drafting adjustments made to the text of the Charter by
that Convention (notably to Articles 51 and 52) and of further developments of Union law. Although they do not as such
have the status of law, they are a valuable tool of interpretation intended to clarify the provisions of the Charter.”

47 See CJEU, Meki Elgafaji and Noor Elgafaji v. Staatssecretaris van Justitie (Netherlands), C-465/07, Opinion of
Advocate General Maduro, 9 September 2008, paras. 21, 26-30 and 33 (delivered before the Charter became legally
binding); CJEU, N.S. v. Secretary of State for the Home Department (United Kingdom), C-411/10, Opinion of Advocate
General Trstenjak, 22 September 2011, paras. 113-115 and 152-154; CJEU, M.E. and Others v. Refugee Applications
Commissioner & Minister for Justice, Equality and Law Reform (Ireland), C-493/10, Opinion of Advocate General
Trstenjak, 22 September 2011, paras. 62 and 65; CJEU, Cimade, Groupe dinformation et de soutien des immigrés (GISTI)
v. Ministre de [’Intérieur, de I’Outre-mer, des Collectivités territoriales et de I’ Immigration (France), C-179/11, Opinion
of Advocate General Sharpston, para. 56; CJEU, Bundesrepublik Deutschland v. Kaveh Puid (Germany), C-4/11, Opinion
of Advocate General Jaaskinen, 18 April 2013, paras. 48-49; CJEU, H.N. v. Minister for Justice, Equality and Law
Reform, Ireland and the Attorney General (lreland), C-604/12, Opinion of Advocate General Bot, 7 November 2013,
paras. 53 and 78. As discussed below, the opinions of the CJEU Advocates General are non-binding recommendations
which the CJEU may or may not follow.

48 CJEU, Zuheyr Frayeh Halaf v. Darzhavna agentsia za bezhantsite pri Ministerskia savet (Bulgaria), C-528/11,
Judgment of 30 May 2013, paras. 40-42.

4 CJEU, N.S. v. Secretary of State for the Home Department (United Kingdom) and M.E. and Others v. Refugee
Applications Commissioner & Minister for Justice, Equality and Law Reform (lreland), Joined Cases C-411/10 and C-
493/10, Judgment [GC] of 21 December 2011, paras. 109-115.

%0 See section B.5.b of chapter 1.5.
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they are implementing Union law, in the exercise of their respective powers. They shall be judicially
cognisable only in the interpretation of such acts and in the ruling on their legality.

As the Explanations also state, some Articles of the Charter contain both elements of a right and of a
principle. Whether that may be the case with Article 18 of the Charter was not, as of the end of 2013,
a question that had arisen before the CJEU.

It should be noted that Article 18 of the Charter is by no means the only provision in the Charter that
is of relevance to refugees and asylum-seekers. Like other third-country nationals or stateless persons,
refugees and asylum-seekers benefit from all of the rights, freedoms and principles recognized in the
Charter except for those — limited in number — that are restricted to EU citizens.

c) Article 78 TFEU (ex Article 63 TEC)

The “first phase” legislative acts of the CEAS were planned for in the European Council’s “Tampere
programme” covering the period 1999 — 2004, according to which the CEAS should be based on the
“full and inclusive” application of the 1951 Refugee Convention. The acts were adopted on the basis
of Articles 61 and 63 TEC, as inserted into TEC by the 1997 Treaty of Amsterdam,®® in accordance
with the legislative procedure in Article 67 TEC, as inserted into TEC by the Treaty of Amsterdam
and subsequently amended by the 2001 Treaty of Nice:>2

Avrticle 61 TEC
In order to establish progressively an area of freedom, security and justice, the Council shall adopt:

(a) within a period of five years after the entry into force of the Treaty of Amsterdam, measures aimed
at ensuring the free movement of persons in accordance with Article 14, in conjunction with directly
related flanking measures with respect to external border controls, asylum and immigration, in
accordance with the provisions of of Article 62(2) and (3) and Article 63(1)(a) and (2)(a), and measures
to prevent and combat crime in accordance with the provisions of Article 31(e) of the Treaty on
European Union;

(b) other measures in the fields of asylum, immigration and safeguarding the rights of nationals of third
countries, in accordance with the provisions of Article 63;

[..]

Article 63 TEC

The Council, acting in accordance with the procedure referred to in Article 67, shall, within a period
of five years after the entry into force of the Treaty of Amsterdam, adopt:

51 The Treaty of Amsterdam entered into force on 1 May 1999. Declaration No. 17 annexed to the Final Act of the
Conference that adopted the Treaty of Amsterdam stated as regards Article 63 TEC that “[c]onsultations shall be
established with the United Nations High Commissioner for Refugees and other relevant international organisations on
matters relating to asylum policy.” Note that, unlike the Protocols, which are annexed to the Treaties themselves, the
Declarations are not a source of EU law. See recital 11 of the preamble to the Temporary Protection Directive
(2001/55/EC), which states that “effect should be given” to Declaration No 17, following which Article 3(2) of that
directive provides: “The establishment, implementation and termination of temporary protection shall be the subject of
regular consultations with the Office of the United Nations High Commissioner for Refugees (UNHCR) and other relevant
international organisations.”

52 The Treaty of Nice entered into force on 1 February 2003. Some of the first-phase instruments of the CEAS were
adopted prior to the entry into force of that Treaty, whereas others were adopted afterwards. One instrument adopted
afterwards was the Asylum Procedures Directive (2005/85/EC), certain provisions of which were subsequently annulled
by the CJEU on the grounds that the Council, acting alone, had not proceeded in compliance with the “co-decision”
procedure required by Article 67(5) TEC further to the Treaty of Nice: see CJEU, European Parliament v. Council of the
European Union, C-133/06, Judgment [GC] of 6 May 2008, discussed below in chapter 1.4, section B.3.c.
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(1) measures on asylum, in accordance with the Geneva Convention of 28 July 1951 and the Protocol
of 31 January 1967 relating to the status of refugees and other relevant treaties,within the following
areas:

(a) criteria and mechanisms for determining which Member State is responsible for considering an
application for asylum submitted by a national of a third country in one of the Member States,

(b) minimum standards on the reception of asylum seekers in Member States,

(c) minimum standards with respect to the qualification of nationals of third countries as refugees,

(d) minimum standards on procedures in Member States for granting or withdrawing refugee status;
(2) measures on refugees and displaced persons within the following areas:

(a) minimum standards for giving temporary protection to displaced persons from third countries
who cannot return to their country of origin and for persons who otherwise need international
protection,

(b) promoting a balance of effort between Member States in receiving and bearing the consequences
of receiving refugees and displaced persons;

[..]

The first legislative proposals for the “second phase” legislative acts of the CEAS were made on the
basis of Article 63 TEC, under the European Council’s “Hague Programme” covering the period 2005
— 2009. However, the second-phase acts were ultimately adopted under the European Council’s
“Stockholm Programme”, covering the period 2010 — 2014, on the basis of Articles 67(2), 78 and 80
TFEU:

Article 67 TFEU

1. The Union shall constitute an area of freedom, security and justice with respect for fundamental
rights and the different legal systems and traditions of the Member States.

2. It shall ensure the absence of internal border controls for persons and shall frame a common policy
on asylum, immigration and external border control, based on solidarity between Member States, which
is fair towards third-country nationals. For the purpose of this Title, stateless persons shall be treated
as third-country nationals.

[..]

Article 78 TFEU

1. The Union shall develop a common policy on asylum, subsidiary protection and temporary protection
with a view to offering appropriate status to any third-country national requiring international
protection and ensuring compliance with the principle of non-refoulement. This policy must be in
accordance with the Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967 relating
to the status of refugees, and other relevant treaties.

2. For the purposes of paragraph 1, the European Parliament and the Council, acting in accordance
with the ordinary legislative procedure, shall adopt measures for a common European asylum system
comprising:

(a) a uniform status of asylum for nationals of third countries, valid throughout the Union;

(b) a uniform status of subsidiary protection for nationals of third countries who, without obtaining
European asylum, are in need of international protection;

(c) acommon system of temporary protection for displaced persons in the event of a massive inflow;

(d) common procedures for the granting and withdrawing of uniform asylum or subsidiary
protection status;

(e) criteria and mechanisms for determining which Member State is responsible for considering an
application for asylum or subsidiary protection;

() standards concerning the conditions for the reception of applicants for asylum or subsidiary
protection;
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(9) partnership and cooperation with third countries for the purpose of managing inflows of people
applying for asylum or subsidiary or temporary protection.

3. Inthe event of one or more Member States being confronted by an emergency situation characterised
by a sudden inflow of nationals of third countries, the Council, on a proposal from the Commission,
may adopt provisional measures for the benefit of the Member State(s) concerned. It shall act after
consulting the European Parliament.

Article 80 TFEU

The policies of the Union set out in this Chapter and their implementation shall be governed by the
principle of solidarity and fair sharing of responsibility, including its financial implications, between
the Member States. Whenever necessary, the Union acts adopted pursuant to this Chapter shall contain
appropriate measures to give effect to this principle.

As of the end of 2013, the CJEU had not been called upon to rule on whether any of the provisions
of the first- or second-phase instruments of the CEAS are incompatible with the requirement, initially
in Article 63 TEC and now in Article 78 TFEU, that they be in accordance with the 1951 Refugee
Convention.>® However, the Court had delivered numerous rulings on the interpretation and
application of the first-phase instruments. In particular, many provisions of the Qualification
Directive are based on, refer to and/or interpret provisions in the 1951 Convention, and the CJEU
consistently highlighted that the provisions concerned “were adopted to guide the competent
authorities of the Member States in the application of [the 1951 Convention] on the basis of common
concepts and criteria” and that the directive must be interpreted “in a manner consistent with the
[1951 Convention] and the other relevant treaties referred to in point (1) of the first paragraph of
Article 63 EC, now Article 78(1) TFEU.”

d) Protocol on asylum for nationals of the EU Member States

As noted above, the Protocol on asylum for nationals of Member States of the European Union was
first annexed to TEC by the Treaty of Amsterdam, and is now annexed to TFEU and TEU. According
to its preamble, the Protocol purports to respect “the finality and the objectives of the Geneva
Convention of 28 July 1951 relating to the status of refugees”.> The Protocol forms an integral part
of the Treaties,*® and, as such, the CJEU can interpret it but cannot review its legality.

Protocol (No. 24) on asylum for nationals of Member States of the European Union
The. THE HIGH CONTRACTING PARTIES,

WHEREAS, in accordance with Article 6(1) of the Treaty on European Union, the Union recognises the
rights, freedoms and principles set out in the Charter of Fundamental Rights,

WHEREAS pursuant to Article 6(3) of the Treaty on European Union, fundamental rights, as
guaranteed by the European Convention for the Protection of Human Rights and Fundamental
Freedoms, constitute part of the Union's law as general principles,

WHEREAS the Court of Justice of the European Union has jurisdiction to ensure that in the
interpretation and application of Article 6, paragraphs (1) and (3) of the Treaty on European Union
the law is observed by the European Union,

53 However, the CJEU had been called upon to review the compatibility of the Asylum Procedures Directive with other
requirements under EU law. See footnote 52 below.

54 See, for example, CJEU, Bundesrepublik Deutschland v. B and D, Joined Cases C-57/09 and C-101/09, Judgment [GC]
of 9 November 2010, paras. 76-78. The principles for the interpretation of the Qualification Directive are discussed in
chapter 1.2, section B.1

%5 The preamble does not also refer to the 1967 Protocol relating to the Status of Refugees.

%6 Article 51 TEU.
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WHEREAS pursuant to Article 49 of the Treaty on European Union any European State, when applying
to become a Member of the Union, must respect the values set out in Article 2 of the Treaty on European
Union,

BEARING IN MIND that Article 7 of the Treaty on European Union establishes a mechanism for the
suspension of certain rights in the event of a serious and persistent breach by a Member State of those
values,

RECALLING that each national of a Member State, as a citizen of the Union, enjoys a special status
and protection which shall be guaranteed by the Member States in accordance with the provisions of
Part Two of the Treaty on the Functioning of the European Union,

BEARING IN MIND that the Treaties establish an area without internal frontiers and grant every citizen
of the Union the right to move and reside freely within the territory of the Member States,

WISHING to prevent the institution of asylum being resorted to for purposes alien to those for which it
is intended,

WHEREAS this Protocol respects the finality and the objectives of the Geneva Convention of 28 July
1951 relating to the status of refugees,

HAVE AGREED UPON the following provisions, which shall be annexed to the Treaty on European
Union and to the Treaty on the Functioning of the European Union:

Sole Article

Given the level of protection of fundamental rights and freedoms by the Member States of the European
Union, Member States shall be regarded as constituting safe countries of origin in respect of each other
for all legal and practical purposes in relation to asylum matters. Accordingly, any application for
asylum made by a national of a Member State may be taken into consideration or declared admissible
for processing by another Member State only in the following cases:

(a) if the Member State of which the applicant is a national proceeds after the entry into force of the
Treaty of Amsterdam, availing itself of the provisions of Article 15 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms, to take measures derogating in its territory
from its obligations under that Convention;

(b) if the procedure referred to Article 7(1) of the Treaty on European Union has been initiated and
until the Council, or, where appropriate, the European Council, takes a decision in respect thereof with
regard to the Member State of which the applicant is a national;

(c) if the Council has adopted a decision in accordance with Article 7(1) of the Treaty on European
Union in respect of the Member State of which the applicant is a national or if the European Council
has adopted a decision in accordance with Article 7(2) of that Treaty in respect of the Member State of
which the applicant is a national;

(d) if a Member State should so decide unilaterally in respect of the application of a national of another
Member State; in that case the Council shall be immediately informed; the application shall be dealt
with on the basis of the presumption that it is manifestly unfounded without affecting in any way,
whatever the cases may be, the decision-making power of the Member State.

The Protocol’s sole Article provides that “[g]iven the level of protection of fundamental rights and
freedoms by the Member States of the European Union, Member States shall be regarded as
constituting safe countries of origin in respect of each other for all legal and practical purposes in
relation to asylum matters.” Accordingly, any application for asylum made by a national of a Member
State may be taken into consideration or declared admissible only in the cases defined in paragraphs
(@) to (d) of that Article.

Paragraphs (a) to (c) presumably mean that there is no obligation to regard a Member State of origin
as safe in the cases listed therein, namely if:

(i) the Member State of origin has taken emergency measures derogating from its obligations
under the European Convention on Human Rights (ECHR); or
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(i)  the Council is in the course of determining whether, or has already determined that, there
is a clear risk of a serious breach by the Member State of origin of the values on which
the EU is founded;>" or

(iii) the European Council is in the course of determining, or has already determined, the
existence of a serious and persistent breach by the Member State of origin of the values
on which the EU is founded.

If none of the above conditions are satisfied, the Member State where asylum has been sought may
examine an asylum application only in accordance with the conditions specified in paragraph (d) of
the sole Article, namely:

(1)  the Council shall be immediately informed; and

(if)  the application shall be dealt with on the basis of the presumption that it is manifestly
unfounded.

However, as also stipulated in paragraph (d) of the sole Article, the decision-making power of the
Member State examining the application remains unaffected, meaning presumably that the Member
State is not obliged to reject the application as unfounded.

Although not themselves a source of EU law, two declarations were made when the Protocol on
asylum was adopted. Declaration No. 48 annexed to the Final Act of the Conference that adopted the
Treaty of Amsterdam states that the Protocol “does not prejudice the right of each Member State to
take the organisational measures it deems necessary to fulfil its obligations under the Geneva
Convention of 28 July 1951 relating to the status of refugees.” The second declaration was made
unilaterally by Belgium, and was taken note of by the Conference: “In approving the Protocol on
asylum ... Belgium declares that, in accordance with its obligations under the 1951 Geneva
Convention and the 1967 New York Protocol, it shall, in accordance with the provision set out in
point (d) of the sole Article of that Protocol, carry out an individual examination of any asylum
request made by a national of another Member State.”

Although such declarations are not a source of EU law, they “have to be taken into consideration as
being instruments for the interpretation of the [Treaties], especially for the purpose of determining
the ambit ratione personae of [the Treaties]”.%® This is provided that “neither individual statements of
position nor joint declarations of the Member States may be used for the purpose of interpreting a
provision where ... their content is not reflected in its wording and therefore has no legal

significance”.>®

Case law on the Protocol: As of the end of 2013, the CJEU had not been asked to interpret the
Protocol on asylum. However, it had referred to the Protocol in two cases: first in 1.B.,% and later in
N.S. and M.E.5!

" The EU’s founding values are stated in Article 2 TEU: “The Union is founded on the values of respect for human
dignity, freedom, democracy, equality, the rule of law and respect for human rights, including the rights of persons
belonging to minorities. These values are common to the Member States in a society in which pluralism, non-
discrimination, tolerance, justice, solidarity and equality between women and men prevail.”

%8 CJEU, Janko Rottmann v. Freistaat Bayern (Germany), C-135/08, Judgment [GC] of 2 March 2010, para. 40.

59 CJEU, KappAhl Oy (Austria), C-233/97, Judgment of 3 December 1998, para. 40.

0 CJEU, 1.B. (Belgium), C-306/09, Judgment of 21 October 2010.

61 CJEU, N.S. v. Secretary of State for the Home Department (United Kingdom) and M.E. and Others v. Refugee
Applications Commissioner & Minister for Justice, Equality and Law Reform (lreland), Joined Cases C-411/10 and C-
493/10, Judgment [GC] of 21 December 2011.
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In I.B., a Romanian national who had applied for refugee status in Belgium was the subject of a
European arrest warrant under which Romania sought his surrender by Belgium for purposes of the
execution of a sentence imposed in absentia. The Belgian Constitutional Court accordingly referred
a number of questions to the CJEU, concerning in essence whether the surrender of a person in I.B.’s
situation could be made subject to certain conditions by Belgium, or, if not, then refused.

The CJEU held that for purposes of answering the questions raised it was not relevant that 1.B. had
applied for refugee status:

“... It should be recalled ... that the grounds for non-execution of a European arrest warrant ...
do not include an application for asylum or an application for the grant of refugee status or
subsidiary protection.

...With regard, more particularly, to a request for asylum submitted to the competent authorities
of a Member State by a national of another Member State, the sole article of Protocol No 29 on
asylum for nationals of member states of the European Union annexed to the EC Treaty (now
Protocol No 24 annexed to the TFEU) provides inter alia that, given the level of protection of
fundamental rights and freedoms by the Member States of the European Union, Member States
are to be regarded as constituting safe countries of origin in respect of each other for all legal and
practical purposes in relation to asylum matters.

... Similarly, it should be pointed out that a request for the grant of refugee status or subsidiary
protection by a national of a Member State does not fall within the scope of the international
protection mechanism established by Council Directive 2004/83/EC of 29 April 2004 on
minimum standards for the qualification and status of third country nationals or stateless persons
as refugees or as persons who otherwise need international protection and the content of the
protection granted [i.e. the Qualification Directive].

... Therefore, the fact that I.B. lodged a request with the competent Belgian authorities for the
grant of refugee status or subsidiary protection within the meaning of Directive 2004/83 cannot
be considered relevant, for the purpose of the answers to be given to the questions raised by the
referring court.” (paras.43-46)

Taken at face value, the CJEU’s reasoning implies that a European arrest warrant always prevails
over an asylum application, even when the asylum-seeker whose surrender is requested would be
returned to the Member State of his or her nationality. However, it is notable that the CJEU did not
need to consider the exceptional circumstances listed in paragraphs (a) to (c) of the sole Article of the
Protocol on asylum, which did not arise in 1.B. But supposing that surrender may be precluded if any
of those circumstances obtain, it does seem that the CJEU considers that at least in any other
circumstances a European arrest warrant would prevail over an asylum application.

In the later case of N.S. and M.E., which is discussed in detail in chapter 1.5, the CJEU was effectively
called upon to determine the circumstances in which a Member State may not be regarded as a safe
country of asylum, as opposed to a safe country of origin. The question before the Court was whether,
when a Member State is identified as responsible for examining the asylum application of a third-
country national who is present in another Member State, there are any circumstances under which
the asylum-seeker’s transfer by the latter Member State to the former Member State for the
examination of his or her asylum application is precluded by EU law. In setting out the legal context
for its ruling, the CJEU summarized the CEAS and referred in passing to the Protocol on asylum
“according to which [the Member States] are to be regarded as constituting safe countries of origin
in respect to each other for all legal and practical purposes in relation to asylum matters” (para.8). At
a later point in its judgment the CJEU then said that the CEAS “was conceived in a context making
it possible to assume that all the participating States ... observe fundamental rights ..., and that the
Member States can have confidence in each other in that regard” (para.78). However, the Court then
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went on to say that the presumption that a Member State complies with fundamental rights must be
regarded as rebuttable (para.104), and that in certain exceptional circumstances — namely if there are
systemic deficiencies in the asylum system of that Member State — transfer would indeed be precluded
if the asylum-seeker concerned would thereby face a real risk of being subjected to inhuman or
degrading treatment within the meaning of Article 4 of the Charter (para.106).

As noted above, the CJEU’s mention in N.S. and M.E. of the Protocol on asylum was made only in
passing, but it is significant that both the Court’s ruling and the Protocol on asylum place heavy
emphasis on the principle of mutual trust between Member States, which is of fundamental
importance in EU law, particularly in the area of freedom, security and justice.®?

e) General principles of EU law

In addition to the protection accorded to fundamental rights by the Charter, it is well-established in
the CJEU’s case law that fundamental rights form part of the general principles of EU law:®3

“Fundamental rights form an integral part of the general principles of law the observance of which
the Court ensures. For that purpose, the Court draws inspiration from the constitutional traditions
common to the Member States and from the guidelines supplied by international instruments for
the protection of human rights on which the Member States have collaborated or to which they
are signatories.”®

As regards the guidelines supplied by the international human rights instruments from which the
CJEU draws inspiration, the ECHR has special significance.®® However, the Court has drawn
inspiration from other international human rights instruments as well, including, for example, the
Convention on the Rights of the Child and the International Covenant on Civil and Political Rights.®

As regards the 1951 Refugee Convention, the CJEU held in N.S. and M.E.® that:

“... According to settled case-law, the Member States must not only interpret their national law
in a manner consistent with European Union law but also make sure they do not rely on an
interpretation of an instrument of secondary legislation which would be in conflict with the
fundamental rights protected by the European Union legal order or with the other general
principles of European Union law ...

62 See, for example, CJEU, Stefano Melloni v. Ministerio Fiscal, C-399/11, Judgment [GC] of 26 February 2013, paras.
37 and 63, concerning how the system of European arrest warrants is predicated on the principle of mutual trust. As stated
at para. 63 of that judgment: “allowing a Member State to avail itself of Article 53 of the Charter to make the surrender
of a person convicted in absentia conditional upon the conviction being open to review in the issuing Member State, a
possibility not provided for under Framework Decision 2009/299 [concerning the European arrest warrant and surrender
procedures between Member States], in order to avoid an adverse effect on the right to a fair trial and the rights of the
defence guaranteed by the constitution of the executing Member State, by casting doubt on the uniformity of the standard
of protection of fundamental rights as defined in that framework decision, would undermine the principles of mutual trust
and recognition which that decision purports to uphold and would, therefore, compromise the efficacy of that framework
decision.”

83 See also Article 6(3) TEU: “Fundamental rights, as guaranteed by the European Convention for the Protection of
Human Rights and Fundamental Freedoms and as they result from the constitutional traditions common to the Member
States, shall constitute general principles of the Union's law.”

64 See, for example, CJEU, European Parliament v. Council of the European Union, C-540/03, Judgment [GC] of 27
June 2006, para. 35.

% Article 6(3) TEU and, for example, C-540/03, footnote 64 above.

% See, for example, C-540/03, footnote 64 above, at para. 37.

57 CJEU, N.S. v. Secretary of State for the Home Department (United Kingdom) and M.E. and Others v. Refugee
Applications Commissioner & Minister for Justice, Equality and Law Reform (lreland), Joined Cases C-411/10 and C-
493/10, Judgment [GC] of 21 December 2011.
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... Consideration of the texts which constitute the Common European Asylum System shows that
it was conceived in a context making it possible to assume that all the participating States, whether
Member States or third States, observe fundamental rights, including the rights based on the
Geneva Convention and the 1967 Protocol, and on the ECHR, and that the Member States can
have confidence in each other in that regard.” (emphasis added) (paras.77-78)

This implies that the CJEU considers that the fundamental rights forming part of the general
principles of EU law include rights based on the 1951 Refugee Convention. The Court has not spelled
out what those rights are, but it should be noted that for purposes of its ruling in N.S. and M.E. the
Court referred to the prohibition of refoulement in Article 33(1) of the 1951 Refugee Convention,®
according to which “[n]o Contracting State shall expel or return (‘refouler’) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would be threatened on account of
his race, religion, nationality, membership of a particular social group or political opinion.

3. Common European Asylum System (CEAS)
a) The CEAS instruments®

The first-phase legislative acts of the CEAS were adopted over a five-year period between December
2000 and December 2005, and are listed in Table 1 below.

Table 1: Scope of each CEAS legislative act

CEAS legislative act Scope

Qualification Directive Sets minimum standards for the recognition of refugee status and subsidiary
protection status, and for the protection to be accorded to beneficiaries of one of
those statuses.

Asylum Procedures Directive Sets minimum standards for national procedures for granting and withdrawing
refugee status (and subsidiary protection status, in the case of Member States
which establish a single procedure for examining eligibility for both refugee
status and subsidiary protection).

Dublin Regulation’ Establishes the criteria and mechanisms for determining which Member State is
responsible for examining an asylum application lodged on the territory of one
of the Member States.”™

8 CJEU, N.S. v. Secretary of State for the Home Department (United Kingdom) and M.E. and Others v. Refugee
Applications Commissioner & Minister for Justice, Equality and Law Reform (Ireland), Joined Cases C-411/10 and C-
493/10, Judgment [GC] of 21 December 2011, para. 5.

% In addition to the CEAS instruments, the EU legislator has adopted other legislative acts in the area of asylum, such as:
(i) Regulation (EU) No 439/2010 of the European Parliament and of the Council of 19 May 2010 establishing a European
Asylum Support Office [Link]; (ii) Decision No 573/2007/EC of the European Parliament and of the Council establishing
the European Refugee Fund for the period 2008 to 2013 as part of the General programme ‘Solidarity and Management
of Migration Flows’ and repealing Council Decision 2004/904/EC [Link].

70 Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of third country
nationals or stateless persons as refugees or as persons who otherwise need international protection and the content of the
protection granted [Link].

"L Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in Member States for granting
and withdrawing refugee status [Link].

2 Council Regulation 343/2003/EC establishing the criteria and mechanisms for determining the Member State
responsible for examining an asylum application lodged in one of the Member States by a third-country national

78 In addition to the Member States, the following States also participate in the “Dublin system”: Iceland, Liechtenstein,
Norway and Switzerland. For details, see chapter 1.5.
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CEAS legislative act Scope

Eurodac Regulation™ Facilitates the application of the Dublin Regulation by establishing a centralized
system for collecting and comparing the fingerprints of asylum-seekers and of
aliens apprehended in connection with the irregular crossing of an “external
border” of a Member State.”

Reception Conditions Directive’® Sets minimum standards for the reception conditions of asylum-seekers,
including as regards detention and freedom of movement, and access to
housing, food, clothing, healthcare, employment and education.

Temporary Protection Directive’ Sets minimum standards for granting immediate and temporary protection, to be
activated by a Council Decision, in the event of a mass influx of persons
forcibly displaced from their country of origin.

The second-phase legislative acts were adopted between December 2011 and June 2013. Each act is
a “recast” of a first-phase act:’® it includes unchanged provisions of the first-phase act, amended
provisions of the first-phase act, and also completely new provisions. Certain provisions in the recasts
codify rulings of the CJEU on the interpretation of provisions of the first-phase acts.”®

Table 2: Date of adoption of each CEAS legislative act
and deadline for transposition (directives) / date from which applicable (regulations)

CEAS legislative act Initial act Recast act

Qualification Directive 29 Apr 2004; 10 Oct 2006 13 Dec 2011; 21 Dec 2013

Asylum Procedures Directive 01 Dec 2005; 01 Dec 20078° 26 Jun 2013; 20 Jul 20158

Dublin Regulation 18 Feb 2003; 01 Sep 2003 26 Jun 2013; 19 Jul 2013 / 01 Jan 2014°%?
Eurodac Regulation 11 Dec 2000; 15 Jan 2003 26 Jun 2013; 20 Jul 2015

Reception Conditions Directive 27 Jan 2003; 06 Feb 2005 26 Jun 2013; 20 Jul 2015

Temporary Protection Directive 20 Jul 2001; 31 Dec 2002 No recast

Table 3: Legal basis of each CEAS legislative act, as stated in its preamble

CEAS legislative act Initial act: legal basis in TEC Recast act: legal basis in TFEU
Qualification Directive 63(1)(c), 63(2)(a) and 63(3)(a) 78(2)(a) and (b)
Asylum Procedures Directive 63(1)(d) 78(2)(d)

4 Council Regulation (EC) No 2725 of 11 December 2000 concerning the establishment of ‘Eurodac’ for the comparison
of fingerprints for the effective application of the Dublin Convention [Link].

75 See footnote 73 above.

76 Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of asylum seekers
[Link].

" Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the event of
a mass influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving
such persons and bearing the consequences thereof [Link].

78 On the recasting technique in general, see: European Parliament, Council, Commission, “Interinstitutional Agreement
of 28 November 2001 on a more structured use of the recasting technique for legal acts” (2002/C 77/01) [LinKk].

79 See, for example, the second indent of Article 3(2) of the Dublin 111 Regulation (604/2013/EU), codifying the CJEU’s
ruling in N.S. and M.E.

8 This is with the exception of Article 15 of the directive, for which the deadline for transposition was 1 December 2008.
81 This is with the exception of Article 31(3), (4) and (5) of the recast directive, for which the deadline for transposition
is 20 July 2018.

8 part of the recast Dublin regulation became applicable on 19 July 2013, whereas the recast criteria for determining the
Member State responsible for examining an application for international protection only applied to applications lodged
as from 1 January 2014.
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CEAS legislative act Initial act: legal basis in TEC Recast act: legal basis in TFEU
Dublin Regulation 63(1)(a) 78(2)(e) and 80

Eurodac Regulation 63(1)(a) 78(2)(e), 87(2)(a) and 88(2)(a)
Reception Conditions Directive 63(1)(b) 78(2)(f)

Temporary Protection Directive 63(2)(a) and (b) No recast®®

In accordance with Article 63 TEC, each of the initial CEAS directives established “minimum
standards” to be implemented in the national asylum systems of the Member States. The recast
directives are more ambitious: their aim is to “ensur[e] improved reception conditions”;3* to “achieve
a higher level of approximation of the rules on the recognition and content of international protection
on the basis of higher standards”;® and to “further develop standards ... with a view to establishing
a common asylum procedure in the Union”.8 But the recast directives do not fully harmonize the
national asylum systems of the Member States, and, like the initial directives, they expressly allow
Member States to introduce or retain “more favourable” provisions or standards, insofar as those

provisions or standards are “compatible” with the directive concerned.®’

In the event that full harmonization is ever achieved, it would significantly decrease the extent to
which the Member States share competence with the EU in the area of asylum,® and would mean
that the Member States could no longer grant more favourable protection than that provided for by
EU law.®° However, that is not an issue at present. In fact, a Member State is not precluded from
granting more favourable protection even when the protection concerned is incompatible with the
Qualification Directive, provided that the specific form of protection granted is clearly distinguished
from protection under the directive. This follows from the CJEU’s ruling in B and D,*® according to
which Member States may grant a right of asylum under their national law to a person who is excluded
from refugee status pursuant to Article 12(2) of the Qualification Directive, provided that that other
kind of protection does not entail a risk of confusion with refugee status within the meaning of the
directive.%

For further information on the recast CEAS instruments, see: UNHCR, Moving Further
Toward a Common European Asylum System: UNHCR's statement on the EU asylum
legislative package, June 2013 [Link]

8 Article 78(2)(c) TFEU provides the legal basis for the continuing validity of the Temporary Protection Directive that
was adopted in the first phase of the CEAS.

8 Recital 7 of the recast Reception Conditions Directive.

8 Recital 10, recast Qualification Directive.

8 Recital 12 of the recast Asylum Procedures Directive.

87 Article 3 of the initial and recast Qualification Directive, referring to more favourable “standards”; Article 4 of the
initial and recast Reception Conditions Directive, referring to more favourable “provisions” as opposed to “standards”;
Article 5 of the initial and recast Asylum Procedures Directive, referring both to “provisions” and “standards”.

8 See Article 2(2) TFEU: “When the Treaties confer on the Union a competence shared with the Member States in a
specific area, the Union and the Member States may legislate and adopt legally binding acts in that area. The Member
States shall exercise their competence to the extent that the Union has not exercised its competence. The Member States
shall again exercise their competence to the extent that the Union has decided to cease exercising its competence.” As
mentioned in footnote 9 above, shared competence between the EU and the Member States applies in the area of freedom,
security and justice, into which asylum falls. The degree to which the EU may itself exercise that competence is governed
by the principles of subsidiarity and proportionality: see Article 5 TEU.

8 See, for example, CJEU, Stefano Melloni v. Ministero Fiscal (Spain), C-399/11, Judgment [GC] of 26 February 2013,
paras. 62 — 63.

% CJEU, Bundesrepublik Deutschland v. B and D (Germany), Joined Cases C-57/09 and C-101/09, Judgment [GC] of 9
November 2010, paras. 113 — 121.

91 See further chapter 1.2, section B.5.
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b) Participation by Denmark, Ireland and the United Kingdom

The participation of the United Kingdom and Ireland in the CEAS is governed by a Protocol that was
annexed to TEC and TEU by the Treaty of Amsterdam,®? and that was subsequently amended and
annexed to TFEU and TEU by the Treaty of Lisbon.?® Under that Protocol, the United Kingdom and
Ireland are exempt from applying measures adopted inter alia in the area of asylum, unless they opt
to take part in the adoption of a particular measure, or unless, not having taken part in a measure’s
adoption, they later opt to apply it.

A separate Protocol governs the position of Denmark,* according to which Denmark is not bound by
any measures adopted inter alia in the area of asylum unless it decides that it no longer wishes to
avail itself of the Protocol, or at least of that part of the Protocol which establishes the exemption.
Denmark has not expressed such a wish, but in 2006 entered into a separate international agreement
with the then European Community in order to be able to participate in the “Dublin system”
established by the Dublin and the Eurodac Regulations.*®

Table 4: Opt-ins/participation by Denmark (DK), Ireland (IE) and the United Kingdom (UK)

CEAS legislative act Initial act Recast act
Qualification Directive UK, IE None participating
Asylum Procedures Directive UK, IE None participating
Dublin Regulation UK, IE, DK UK, IE, DK
Eurodac Regulation UK, IE, DK UK, IE, DK
Reception Conditions Directive UK None participating
Temporary Protection Directive UK, IE®® No recast

As can be seen from Table 4 above, neither Ireland, Denmark nor the United Kingdom are bound by
any of the recast directives. However, Ireland and the United Kingdom will continue to remain bound
by the initial directives that they opted in to, since the initial directives that have been recast are only
repealed for the Member States bound by the recasts.

¢) Participation by non-Member States

Iceland, Liechtenstein, Norway and Switzerland all participate in the Dublin system, based on
international agreements entered into with the then European Community and with each other. See
chapter 1.5.

The above four countries also participate in the so-called “Returns Directive”.%” That directive is not
part of the CEAS but is discussed in chapters 1.7 and 1.8.

92 protocol (No 4) on the position of the United Kingdom and Ireland.

% Protocol (No 21) on the position of the United Kingdom and Ireland in respect of the area of freedom, security and
justice.

% Protocol (No 5) on the position of Denmark, annexed to TEC and TEU by the Treaty of Amsterdam; subsequently
amended and annexed as Protocol No 22 to TFEU and TEU by the Treaty of Amsterdam.

% See chapter 1.5.

% Whereas the United Kingdom opted to participate in the adoption of the Temporary Protection Directive, Ireland did
not. However, Ireland later opted to apply the directive: see Commission Decision of 2 October 2003 on the request by
Ireland to accept Council Directive 2001/55/EC on minimum standards for giving temporary protection in the event of a
mass influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving
such persons and bearing the consequences thereof (notified under document number C(2003) 3428) [Link].

% Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common standards
and procedures in Member States for returning illegally staying third-country nationals.
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4. Stateless persons

Under EU law, there is no system for the identification and protection of stateless persons. The
Treaties do not explicitly foresee the establishment of such a system, although legislative measures
in that regard could conceivably be taken under Article 79 TFEU. In any event, the absence of a
dedicated protection system does not mean that stateless persons are at present without any form of
protection under EU law. For example, they benefit from the safeguards governing detention for
purposes of removal under the Returns Directive, as discussed in chapter 1.8.

Secondly, EU law is not directly concerned with the prevention and reduction of statelessness, since,
as the CJEU has consistently held, the rules for the acquisition and loss of nationality fall within the
competence of the Member States. However, as the CJEU has also consistently held, the Member
States must exercise that competence with due regard to EU law. The prevention and reduction of
statelessness may therefore potentially be indirectly regulated by EU law in certain situations. This
is discussed further in chapter 1.9.

5. Scope of this manual

This manual covers the case law of the CJEU on: (i) the different thematic areas covered by the CEAS
instruments (chapters 1.2 to 1.7); (ii) detention for purposes of removal under the Returns Directive
(chapter 1.8), as opposed to asylum-related detention as regulated by the CEAS instruments (chapter
1.7); (iii) deprivation of the nationality of an EU Member State resulting in loss of EU citizenship
(chapter 1.9). Chapters 1.2 to 1.8 are of relevance to refugees and asylum-seekers, whereas chapters
1.8 and 1.9 are of relevance to stateless persons.

This first edition of the manual covers the case law of the CJEU until the end of 2013. As of that date,
all of the case law on the CEAS instruments concerned the initial versions of those instruments.
However, nearly all of that case law will remain of relevance to the interpretation of the recast
instruments, given that the recasts build on the provisions of the initial instruments.
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B. The Court of Justice of the European Union

1. Introduction

Article 19 TEU

1. The Court of Justice of the European Union shall include the Court of Justice, the General Court and
specialised courts. It shall ensure that in the interpretation and application of the Treaties the law is
observed.

Member States shall provide remedies sufficient to ensure effective legal protection in the fields covered
by Union law.

2. The Court of Justice shall consist of one judge from each Member State. It shall be assisted by
Advocates-General.

The General Court shall include at least one judge per Member State.

The Judges and the Advocates-General of the Court of Justice and the Judges of the General Court
shall be chosen from persons whose independence is beyond doubt and who satisfy the conditions set
out in Articles 253 and 254 of the Treaty on the Functioning of the European Union. They shall be
appointed by common accord of the governments of the Member States for six years. Retiring Judges
and Advocates-General may be reappointed.

3. The Court of Justice of the European Union shall, in accordance with the Treaties:
(a) rule on actions brought by a Member State, an institution or a natural or legal person;

(b) give preliminary rulings, at the request of courts or tribunals of the Member States, on the
interpretation of Union law or the validity of acts adopted by the institutions;

(c) rule in other cases provided for in the Treaties.

Functions of the Court: The CJEU has its seat in Luxembourg and is comprised of three courts: the
Court of Justice;* the General Court;* and one specialised court, the Civil Service Tribunal, which
has jurisdiction in staff cases.%

The court that is of relevance to the protection of refugees and asylum-seekers is the Court of Justice,
which inter alia has jurisdiction for:1%

(i)  Preliminary rulings on the interpretation of EU primary or secondary law (at the request
of a national court or tribunal);1%2

(it)  Preliminary rulings on the validity of EU secondary law (at the request of a national court
or tribunal);*%®

(iii) Actions for the annulment of EU secondary law (brought by an EU institution or a
Member State against the EU institution(s) that adopted the legislation);%

% Created in 1952 and initially called the “Court of Justice of the European Coal and Steel Communities” (1952 — 1957),
and then the “Court of Justice of the European Communities” (1957 — 2009).

9 Created in 1989 and initially called the “Court of First Instance” (1989 — 2009).

100 Created in 2004.

101 For a comprehensive overview of the jurisdiction of the Court of Justice, see Lenaerts, Maselis, Gutman, Nowak (ed.),
“EU Procedural Law”, Oxford University Press, 2014, pages 42 — 43.

102 Article 267 TFEU.

103 1bid.

104 Articles 263 to 264 TFEU. There is a two-month time limit for bringing the action, following which the legality of the
act concerned may only be reviewed by the CJEU in the context of a reference from the national courts for a preliminary
ruling on its validity, or when an ancillary plea of illegality is raised in any direct action before the CJEU (see footnote
20 above). The consequences of an act being declared void are ex tunc, i.e. the act is removed retroactively from the legal
order of the EU and is deemed never to have existed. Exceptionally the CJEU may, if it considers this necessary, declare
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(iv) Infringement actions, i.e. an action against a Member State for failure to fulfil its
obligations under EU law (generally brought by the Commission, but may also be brought
by another Member State).%

Individuals cannot bring an action against a Member State before the Court. 1% They can complain to
the Commission that a Member State has failed to fulfil its obligations under EU law, but any decision
to initiate infringement proceedings against the Member State is entirely at the discretion of the
Commission,*%” which has no legal obligation to act on the complaint.®

Typically infringement proceedings may be initiated where a Member State has failed to transpose
or incorrectly transposed a directive, or where national law or an administrative practice, by action
or omission, conflicts with EU law. A rule established in national case law that conflicts with EU law
may also in principle constitute an infringement, in particular if it has been confirmed by the national
Supreme Court.*%°

If infringement proceedings are initiated, they begin with an administrative stage, which may or may
not resolve the matter.11? If the matter is not resolved, the Commission is then entitled, but not obliged,
to bring an action for infringement before the Court of Justice. The action is for the purpose of
obtaining a declaration from the Court that the conduct of the Member State infringes EU law and of
terminating that conduct.!!! If the Court rules against the Member State, it may impose a lump sum
and/or daily penalty payment if the Member State fails to put the infringement to an end.!!2

that some or all of the “effects” of the annulled act shall be considered as “definitive”, meaning that action or decisions
already taken on the basis of the annulled act still stand; alternatively, the Court may exceptionally declare that, until a
new act has been adopted by the EU legislature, future action or decisions may also be taken on the basis of the annulled
act.

105 Articles 258 to 260 TFEU.

196 On the other hand, individuals can bring certain kinds of action against the EU or an EU institution. The actions
concerned fall within the jurisdiction of the General Court, or, in staff cases, the Civil Service Tribunal.

107 See, for example, CJEU, GISTI v. European Commission, C-408/05 P, Order of 6 April 2006, in which the Court of
Justice upheld the decision of the then Court of First Instance (now the General Court) not to annul a decision of the
Commission refusing to launch infringement proceedings against Italy. This was after GISTI and nine other NGOs had
complained to the Commission that Italy had allegedly violated the rights of 1,500 migrants and potential asylum-seekers
by deporting them from the island of Lampedusa to Libya.

108 Note, however, that a complaint can be lodged with European Ombudsman about any alleged maladministration by
the institutions, bodies, offices or agencies of the EU (Article 228 TFEU). See, in particular, the Decision of the European
Ombudsman of 14 June 2010 concerning complaint 953/2009/(JMA)MHZ, which found maladministration by the
Commission in the way that it had handled a complaint about an alleged infringement of EU law by Spain [Link].

109 See CJEU, Commission v. Italy, C-129/00, Judgment of 9 December 2003, para. 32: “[IJsolated or numerically
insignificant judicial decisions in the context of case-law taking a different direction, or still more a construction disowned
by the national supreme court, cannot be taken into account. That is not true of a widely-held judicial construction which
has not been disowned by the supreme court, but rather confirmed by it.” See also CJEU, Commission v. Spain, C-154/08,
Judgment of 12 November 2009, paras. 124 — 127, finding that a ruling of the Supreme Court of Spain constituted a
failure of Spain to fulfil its obligations under EU law.

110 The administrative stage of the procedure is usually preceded by informal contacts between the Commission and the
Member State, often by means of an informal letter to the Member State setting out the reasons why the Commission
believes there may be an infringement. If the Commission is not satisfied with the Member State’s response, it may decide
to initiate the formal administrative stage of the procedure laid down in the first paragraph of Article 258 TFEU. That
stage is comprised of the following steps: (i) a letter of formal notice from the Commission to the Member State
identifying the alleged infringement; (ii) the submission of observations by the Member State; (iii) the issuance of a
reasoned opinion by the Commission describing the infringement and prescribing a reasonable period of time for the
Member State to terminate it. Most infringement cases are closed by the Commission by the end of this administrative
stage.

111 CJEU, France v. Commission, Joined Cases C-15/76 and C-16/76, Judgment of 7 February 1979, para. 27.

112 Article 260 TFEU.
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For further information on infringement proceedings, see:

1. European Commission, Exercise your rights [Link]

2. European Commission, Infringement procedure [Link]

3. European Commission, How to submit a complaint to the Commission [Link]

4. EU Law Monitoring, List of infringement procedures on asylum [Link] (continuously
updated)

5. EU Law Monitoring, List of infringement procedures on borders and return policy [Link]
(continuously updated)

Just as individuals cannot bring an action against a Member State before the Court of Justice, they
also cannot bring an action before the Court of Justice for the annulment of EU secondary
legislation.*®

On the other hand, when a national court or tribunal requests the Court of Justice to give a preliminary
ruling on the validity of a provision of EU secondary legislation, the parties to the “main proceedings”
(the case before the national court or tribunal) are entitled to submit observations to the Court of
Justice on the validity of the provisions concerned. Equally, they have a right to submit observations
to the Court when the request from the national court or tribunal is for a preliminary ruling on
interpretation.

Composition of the Court of Justice: The Court of Justice is comprised of 28 Judges, one from each
Member State, each fully independent and sitting in their individual capacity. They are appointed for
a six-year period, which may be renewed. The Court sits in various formations: Chambers consisting
of three or five Judges, a Grand Chamber of fifteen Judges, or, exceptionally, the Full Court (the most
junior Judge not sitting in order to ensure an odd number of Judges).'* All cases are decided by
consensus, with no dissenting or concurring opinions being issued by individual Judges.

Cases are assigned to different formations of the Court in accordance with Article 60 of the Court’s
Rules of Procedure read in conjunction with Article 16 of the CJEU Statute:

Avrticle 60, Rules of Procedure of the Court of Justice
Assignment of cases to formations of the Court

1. The Court shall assign to the Chambers of five and of three Judges any case brought before it in so
far as the difficulty or importance of the case or particular circumstances are not such as to require
that it should be assigned to the Grand Chamber, unless a Member State or an institution of the
European Union participating in the proceedings has requested that the case be assigned to the Grand
Chamber, pursuant to the third paragraph of Article 16 of the Statute.

2. The Court shall sit as a full Court where cases are brought before it pursuant to the provisions
referred to in the fourth paragraph of Article 16 of 32 the Statute. It may assign a case to the full Court
where, in accordance with the fifth paragraph of Article 16 of the Statute, it considers that the case is
of exceptional importance.

3. The formation to which a case has been assigned may, at any stage of the proceedings, request the
Court to assign the case to a formation composed of a greater number of Judges.

113 Under certain narrowly defined conditions (which are not satisfied by the CEAS instruments) an individual can bring
an action for annulment before the General Court. The act whose annulment is sought must either be “addressed to that
person” or be “of direct and individual concern to [that person]”, or it must be “a regulatory act which is of direct concern
to [that person] and does not entail implementing measures”: see the fourth paragraph of Article 263 TFEU. For further
explanation, see for example, CJEU, Inuit Tapiriit Kanatami v. European Parliament and Council, T-18/10, Order of 6
September 2011, paras. 41 — 46.

114 Article 251 TFEU; Article 16 of the CJEU Statute.
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[..]

Article 16, Statute of the CJEU

[..]

The Court shall sit in a Grand Chamber when a Member State or an institution of the Union that is
party to the proceedings so requests.

The Court shall sit as a full Court where cases are brought before it pursuant to Article 228(2), Article
245(2), Article 247 or Article 286(6) of the Treaty on the Functioning of the European Union.

Moreover, where it considers that a case before it is of exceptional importance, the Court may decide,
after hearing the Advocate-General, to refer the case to the full Court.

It is noteworthy that, as of the end of 2013, the Court of Justice had sat as a Grand Chamber in five
out of the six cases in which it had delivered a preliminary ruling on the interpretation of the criteria
for refugee status in the Qualification Directive.!*®

Advocates General: The Court of Justice is assisted by nine Advocates General.'*® As provided by
Article 252 TFEU “[i]t shall be the duty of the Advocate-General, acting with complete impartiality
and independence, to make, in open court, reasoned submissions on cases which ... require his
involvement.” Each case is assigned to one Advocate General.'!’

The role of the Advocate General is to give an “opinion” on how a case should be decided. The
opinion does not bind the Court of Justice, nor is it legally binding in any other way. The Court may
or may not refer to the opinion in its judgment, and when it does refer to the opinion this may be
either to agree or disagree with a particular point. Even where the Court comes to the same
conclusions as the Advocate General in a particular case, it may be through a different route;
therefore, unless the judgment explicitly applies the same reasoning as the opinion, it should not be
assumed that the Court agrees with what the Advocate General has said.

Opinions of the Advocates General are often more detailed and more discursive than the Court’s
actual judgments, which can come across as terse or even cryptic at first reading. Hence,
notwithstanding what has been said above, an opinion can provide valuable insights even after
judgment has been delivered in a case, including as to how future cases may be decided as regards
points that were not addressed in the judgment itself.

Official languages: The language arrangements applicable at the Court of Justice are governed by
special rules.!'® A case is in principle conducted in a single language, the “language of the case”,
which must be one of the twenty-four official languages of the Union. The rules for determining the
language of a case are set out in the Court’s Rules of Procedure. For example, in preliminary ruling
proceedings the language of the case is that of the referring court or tribunal.**® Although Member
States are entitled to use their official language in both their written and oral submissions to the
Court,? the parties to the main proceedings before the national court or tribunal must use the

115 See chapter 1.2.

116 Article 252 TFEU (referring to eight Advocates-General); Council Decision 2013/336/EU of 25 June 2013 increasing
the number of Advocates-General of the Court of Justice of the European Union (increasing the number of Advocates-
General to nine with effect from 1 July 2013, and to eleven with effect from 7 October 2015).

117 Article 16(1) of the Rules of Procedure of the Court of Justice.

118 Article 64 TEU; Articles 36 to 42 of the Rules of Procedure of the Court of Justice [Link].

119 Article 37(3) of the Rules of Procedure of the Court of Justice.

120 Article 38(4) of the Rules of Procedure of the Court of Justice.
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language of the case when participating in preliminary ruling proceedings,'?! with the possibility of
an exception being granted for the oral part of the procedure.??

Judgments that are published must be translated into all the official languages of the Union,*?® but the
only authentic text of a judgment is the one in the language of the case.'®® The Court’s internal
working language is French, including for the deliberations between the Judges and for the drafting
of judgments before they are translated into the language of the case. It can therefore be helpful to
examine the French text if there is any ambiguity about the meaning of a judgment.

For obvious practical reasons, this manual quotes from the English-language texts (when available)
of the Court’s judgments, irrespective of the language of the case.

Workload of the Court of Justice: In 2013, the Court of Justice completed 701 cases and received
699 new cases. 884 cases were pending before the Court of Justice at the end of the year.!?

Of the 699 cases brought before the Court of Justice in 2013, 450 were references for a preliminary
ruling, 161 were appeals against decisions of the General Court, 72 were direct actions, and 16 were
of another nature.?

Of the 450 references for a preliminary ruling in 2013, nine concerned the interpretation of the CEAS
instruments, and a further five concerned the interpretation of the detention provisions in the Returns
Directive.'?” This represents a significant percentage of the Court’s workload, particularly given the
vast body of EU law coming within the Court’s jurisdiction. The percentage is even higher if all cases
in the field of migration are taken into account.

For further information on the CJEU, see:

1. CJEU, The Court of Justice: Composition, jurisdiction and procedures, December 2010
[Link]

2. CJEU, The General Court, February 2011 [Link]

3. CJEU: Your questions on the Court of Justice of the European Union, September 2010
[Link]

121 Article 38(1)-(3) of the Rules of Procedure of the Court of Justice.

122 Article 37(3) of the Rules of Procedure of the Court of Justice.

123 Article 40 of the Rules of Procedure of the Court of Justice.

124 Article 41 of the Rules of Procedure of the Court of Justice.

125 CJEU, Annual Report for 2013, p. 83 [Link]. The figures given in the report represent the total number of cases,
without account being taken of the joinder of cases on grounds of similarity. This means, for example, that the number of
rulings given in a year is less than the number of cases completed in that year.

126 CJEU, Annual Report for 2013, p. 84.

127 Figures are based on the calculations of the author.
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2. Preliminary ruling procedure!?®

a) Jurisdiction of the Court of Justice

Article 267 TFEU

The Court of Justice of the European Union shall have jurisdiction to give preliminary rulings
concerning:

(a) the interpretation of the Treaties;
(b) the validity and interpretation of acts of the institutions, bodies, offices or agencies of the Union;

Where such a question is raised before any court or tribunal of a Member State, that court or tribunal
may, if it considers that a decision on the question is necessary to enable it to give judgment, request
the Court to give a ruling thereon.

Where any such question is raised in a case pending before a court or tribunal of a Member State
against whose decisions there is no judicial remedy under national law, that court or tribunal shall
bring the matter before the Court.

If such a question is raised in a case pending before a court or tribunal of a Member State with regard
to a person in custody, the Court of Justice of the European Union shall act with the minimum of delay.

Rulings on the interpretation and validity of, inter alia, EU law: Article 267 TFEU confers
jurisdiction on the Court of Justice to give preliminary rulings concerning:

(@) the interpretation of “the Treaties”, meaning (most notably) *2° EU primary law, including
TEU and TFEU and the Annexes and Protocols thereto, the Treaties and Acts of accession
of new Member States, the Charter of Fundamental Rights, and the general principles of
EU law;

(b) the validity and interpretation of “acts of the institutions, bodies, offices or agencies of
the Union”, which include, but are by no means limited to, acts laying down EU
secondary legislation.

In other words, the Court of Justice has jurisdiction to give preliminary rulings inter alia concerning
the interpretation of EU primary and secondary law, and the validity of EU secondary law.

The preliminary ruling procedure operates as follows. First a national court or tribunal submits an
“order for reference” to the Court of Justice for a preliminary ruling on a question, or series of
questions, concerning EU law; then the Court of Justice decides that question; then finally the
referring national court or tribunal uses the Court’s ruling to help it to give judgment in the
proceedings that gave rise to the question. The preliminary ruling procedure is thus a mechanism
through which the Court of Justice, in cooperation with the courts and tribunals of the Member States,
ensures the uniform interpretation and application of EU law.

Content of the order for reference: Article 94 of the Rules of Procedure of the Court of Justice
provides that in addition to the text of the questions referred to the Court for a preliminary ruling, the
request for a preliminary ruling shall contain:

128 This following publication was of particular help in the preparation of this section, and it is recommended that the
reader consult it for a much more in-depth treatment than is possible here: Lenaerts, Maselis, Gutman, Nowak (ed.), “EU
Procedural Law”, Oxford University Press, 2014, chapters 3, 6, 10 and 24. Another particularly helpful publication is
Broberg and Fenger, “Preliminary References to the European Court of Justice”, Oxford University Press, 2014.

129 The reference in Article 267 TFEU to “the Treaties” is not only to the treaties on which the EU is founded (TEU and
TFEU) but also to the Treaty Establishing the European Atomic Energy Community (EURATOM). EURATOM is
distinct from the EU, but has the same membership and shares the same institutions.
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(@ a summary of the subject matter of the dispute and the relevant findings of fact as
determined by the referring court or tribunal, or, at least, an account of the facts on which
the questions are based,;

(b) the tenor of any national provisions applicable in the case and, where appropriate, the
relevant national case law;

(c) astatement of the reasons which prompted the referring court or tribunal to inquire about
the interpretation or validity of certain provisions of EU law, and the relationship between
those provisions and the national legislation applicable to the main proceedings.

Admissibility of the questions referred: The question on which a ruling is sought from the Court of
Justice must be one on which a decision is necessary to enable the referring court or tribunal to give
judgment in the main proceedings: hence the Court does not have jurisdiction to deliver an advisory
opinion on general or hypothetical questions.**° In principle it is for the national court or tribunal to
determine the relevance of a question, but the Court of Justice must also ensure that the question does
not exceed the limits of its jurisdiction.'®! As the Court has often stated:

“... according to settled case-law, it is solely for the national court before which the dispute has
been brought, and which must assume responsibility for the subsequent judicial decision, to
determine in the light of the particular circumstances of the case both the need for a preliminary
ruling in order to enable it to deliver judgment and the relevance of the questions which it submits
to the Court. Consequently, where the questions submitted concern the interpretation of European
Union law, the Court is in principle bound to give a ruling ...

. It follows that questions concerning European Union law enjoy a presumption of relevance.
The Court may refuse to rule on a question referred by a national court for a preliminary ruling
only where it is quite obvious that the interpretation of European Union law that is sought is
unrelated to the actual facts of the main action or its purpose, where the problem is hypothetical,
or where the Court does not have before it the factual or legal material necessary to give a useful
answer to the questions submitted to it ...”?%2

The Court of Justice can take account of provisions of EU law that have not been mentioned by the
referring court or tribunal,**3 and, in order to provide an answer which will be of use in giving
judgment in the main proceedings, can also reformulate the questions that have been asked.'®* Such
reformulations, which must not subvert the questions in the order for reference, are frequently along
the following lines: “in essence, the question is ...” Where several questions have been asked, the
Court may combine two or more of them into a single question for the purpose of examining them
together.13

In principle the Court of Justice may, although asked for a ruling on validity, deliver a ruling on
interpretation if it considers that the question from the referring court was based on an incorrect
interpretation of the provision of EU law in issue.!® Contrariwise, the Court may deliver a ruling on

130 CJEU, Foglia v. Novello, C-244/80, Judgment of 16 December 1981, para. 18.

181 CJEU, Foglia v. Novello, C-244/80, Judgment of 16 December 1981, para. 19.

182 CJEU, Zuheyr Frayeh Halaf v. Darzhavna agentsia za bezhantsite pri Ministerskia savet (Bulgaria), C-528/11,
Judgment of 30 May 2013, paras. 28 — 29. The same points have been made by the CJEU in numerous other cases.

133 See, for example, CJEU, Joseph Trinon (Belgium), C-12/82, Judgment of 30 November 1982, para. 5.

134 CJEU, Marks & Spencer PLC v. Commissioners of Customs and Excise (United Kingdom), C-62/00, Judgment of 11
July 2002, para. 32.

135 See, for example, CJEU, 1.B. (Belgium), C-306/09, Judgment of 21 October 2010, para. 48.

136 CJEU, Kriiger GmbH & Co. KG v. Hauptzollamt Hamburg-Jonas, C-334/95, Judgment of 17 July 1997, paras. 20 —
35.
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validity despite being asked for a ruling on interpretation, if it appears from the questions submitted
that the underlying concern of the referring court relates to the validity of the provision in issue.t®’
However, the fact that the Court has already delivered a ruling on the interpretation of a particular
provision of EU law does not mean that it accepts the provision as valid and that a future question
about the validity of the provision will be inadmissible. As stated in Inasti and Others,!® a case in
which the Court was requested to rule on the validity of provisions of a regulation on social security
that it had already interpreted in two previous references for a preliminary ruling:

“... Inasti, the Belgian Government and the Council dispute the admissibility of the questions
referred. In essence, they argue that the Court interpreted Article 14c(b) of and Annex VII to the
Regulation [on social security] in its [judgments in the two earlier cases] without declaring them
invalid, although the Advocate General had urged it to do so and it could have done so of its own
motion. The Court thus accepted the validity of those provisions and, in the absence of any new
matters coming to light in the meantime, the questions of the Tribunal du travail, Tournai, amount
to calling into question decisions which are res judicata.

... Those arguments must be rejected. If the Court, when dealing with a question referred to it for
a preliminary ruling, does not rule on a point of law on which no question has been referred and
which, moreover, has not been raised by the parties or other participants in the proceedings before
it, that does not mean that it has given a definitive ruling on the point in question. Moreover,
nothing prevents the Court, at the request of a national court and in the context of the Court's
collaboration with that court pursuant to [Article 267 TFEU], from ruling on the validity of a
measure taken by the [Union] institutions, which it has already had occasion to interpret.” (paras.
26 —27)

Preliminary rulings on interpretation or validity are final and cannot be appealed. The preliminary
ruling procedure may be used to ask the Court of Justice to interpret its own preliminary rulings,
which constitute an act of an EU institution within the meaning of Article 267 TFEU, but cannot be
used to contest the validity of those rulings.**° If the Court has declared a provision of EU law invalid,
it can nevertheless rule on a question concerning that provision once again at a later date “if questions
arise as to the grounds, the scope and possibly the consequences of the invalidity established

earlier”. 140

A national court or tribunal may submit more than one order for reference for a preliminary ruling
during the course of the main proceedings:

“... the authority of a preliminary ruling does not preclude the national court to which it is
addressed from properly taking the view that it is necessary to make a further reference to the
Court of Justice before giving judgment in the main proceedings. According to well-established
case-law, such a procedure may be justified when the national court encounters difficulties in
understanding or applying the judgment, when it refers a fresh question of law to the Court, or
again when it submits new considerations which might lead the Court to give a different answer
to a question submitted earlier. However, it is not permissible to use the right to refer further

137 CJEU, Schwarze v. Einfuhr- und Vorratsstelle fiir Getreide und Futtermittel, C-16/62, Judgment of 1 December 1965,
p. 885.

138 CJEU, Inasti and Others (Belgium), Joined Cases C-393/99 and C-394/99, Judgment of 19 March 2002.

139 CJEU, Wiinsche Handelsgesellschaft GmbH & Co.v. Federal Republic of Germany, C-69/85, Order of 5 March 1986,
para. 15.

140 CJEU, SpA International Chemical Corporation v. Administrazione delle finanze dello Stato (ltaly), C-66/80,
Judgment of 13 May 1981, para. 14.
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questions to the Court as a means of contesting the validity of the judgment delivered previously
»141

Scope of the ruling of the Court of Justice: In the preliminary ruling procedure, the jurisdiction of
the Court of Justice extends only to answering a question concerning EU law, not to deciding the
actual case in the main proceedings, which falls within the exclusive jurisdiction of the referring court
or tribunal. The Court is empowered to give rulings on the interpretation of EU law only on the basis
of the facts which the referring court or tribunal puts before it, and to verify whether such facts are
correct is not within its competence.*? Nor can the Court rule on the interpretation of national law,*3
or on the compatibility of national law with EU law.'** That being said, a ruling on the interpretation
of EU law may be designed to assist the referring court or tribunal itself to decide on the compatibility
of national law with EU law.1%°

The Court’s rulings on interpretation are very exact, being limited to those points that, based on the
information provided in the order for reference, are necessary for the referring court or tribunal to
give judgment in the main proceedings. Where several questions have been asked, the Court generally
will not answer a question if it sees no need to do so in light of its answer to another question.

Even though the Court does not decide the case in the main proceedings, a ruling on the interpretation
of EU law may nevertheless refer generically to the facts that were put before the Court. In such
cases, the ruling employs formulations like the following: “in circumstances such as those in the main

99, ¢

proceedings”; “a person in the situation of the applicant in the main proceedings”; etc.
b) Consequences of the preliminary ruling

Binding effects: A judgment in which the Court of Justice gives a preliminary ruling on interpretation
or validity “conclusively determines a question or questions of [EU] law and is binding on the national
court for the purposes of the decision to be given by it in the main proceedings.” *® In the case of a
preliminary ruling on interpretation, it is not only the “operative part” (the ruling at the end of the
judgment) that is binding, but the main body of the judgment as well, since the operative part must
be understood in the light of the grounds on which it is based.'*” As regards preliminary rulings on
validity, an act or part thereof that is declared invalid is not formally annulled in the EU legal order,'*®
but may not be applied by the referring court or tribunal. It should be noted in that regard that, if the
act declared invalid is a directive, it does not automatically follow that national legislation and
administrative measures which were adopted to implement the directive are themselves incompatible
with EU law. Whether there is any such incompatibility is a question that must be examined in relation
to EU law as it stands in the light of the ruling on invalidity.'4°

141 CJEU, Wiinsche Handelsgesellschaft GmbH & Co.v. Federal Republic of Germany, C-69/85, Order of 5 March 1986,
para. 15.

142 CJEU, Wolfgang Oehlschlager v. Hauptzollamt Emmerich, C-104/77, Judgment of 16 March 1978, para. 4

143 CJEU, Hoekstra v. Bestuur der Bedrijfsvereniging voor Detailhande (Netherlands), C-75/63, Judgment of 19 March
1964, p. 186.

144 Compare with actions for infringement, where the Court of Justice may be called upon to rule upon the compatibility
of national law with EU law.

145 See, for example, CJEU, Ruth Hinermund and Others v. Landesapothekerkammer Baden-Wrttemberg (Germany),
C-292/92, Judgment of 15 December 1993, para. 8.

146 CJEU, Wiinsche Handelsgesellschaft GmbH & Co.v. Federal Republic of Germany, C-69/85, Order of 5 March 1986,
para. 13.

147 CJEU, Robert Bosch GmbH v. Hauptzollamt Hildesheim (Germany), C-135/77, Judgment of 16 March 1978, para. 4.
148 Compare with actions for annulment, footnote 104 above.

149 This follows from CJEU, The Queen v. Ministry of Agriculture, Fisheries and Food, ex parte H. & R. Ecroyd Holdings
Ltd and John Rupert Ecroyd (United Kingdom), C-127/94, Judgment of 6 June 1996, para. 58: “it is not necessary to
enlarge upon the consequences for the national administrative authorities required to act in the area concerned of a ruling
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Note: The points of law discussed in this manual are taken from both the operative part and
the grounds of the Court’s judgments. The manual is structured according to those points of
law on a thematic basis. The alternative would have been to structure the manual according to
the specific questions asked in each order for reference, which would have been much less
informative.

Although a preliminary ruling on validity is directly addressed only to the referring court or tribunal
“it is sufficient reason for any other national court to regard that act as void for the purposes of a
judgment which it has to give”.™® Preliminary rulings on interpretation have similarly binding effect
on all national courts and tribunals before which the same questions are raised.'>! However, this is
without prejudice to the right of any national court or tribunal to make another reference to the Court
of Justice. If there are any new factors that the Court needs to take into account, including relevant
developments in its case law, the Court may distinguish, add to, qualify — or even reconsider — the
interpretation given in a previous ruling.!>> Where there are no such factors, Article 99 of the Court’s
Rules of Procedure provides that:

“Where a question referred to the Court for a preliminary ruling is identical to a question on which
the Court has already ruled, [or] where the reply to such a question may be clearly deduced from
existing case-law ... the Court may at any time, on a proposal from the Judge-Rapporteur and
after hearing the Advocate General, decide to rule by reasoned order.”

Temporal effects: Preliminary rulings on interpretation and validity are declaratory and in principle
have ex tunc (i.e. retroactive) effect.'® For preliminary rulings on interpretation, this means that “[t]he
interpretation which ... the Court of Justice gives to a rule of [EU] law clarifies and defines where
necessary the meaning and scope of that rule as it must be or ought to have been understood and
applied from the time of its coming into force.'>* For preliminary rulings on validity, it means that
the act or provision concerned never came into force.

c¢) Duty to request a preliminary ruling

Courts and tribunals of last instance: Article 267 TFEU provides that a national court or tribunal
has an obligation to request a preliminary ruling if it is a “court or tribunal ... against whose decisions
there is no judicial remedy under national law” and it considers that a decision on a question
concerning the interpretation or validity of EU law is necessary to enable it to give judgment.’> As
the Court of Justice stated in CILFIT,'® there are three exceptions to this obligation:

“... [In an earlier judgment] the Court ruled that: ‘Although the third paragraph of [Article 267
TFEU] unreservedly requires courts or tribunals of a Member State against whose decisions there
is no judicial remedy under national law . . . to refer to the Court every question of interpretation

by the Court under [Article 267 TFEU] that a measure adopted by an institution is wholly or partially invalid. The
conclusions which may be drawn in the national legal systems from such a ruling of invalidity depend, on any view,
directly on [EU] law as it stands in the light of that ruling.”

150 CJEU, SpA International Chemical Corporation v. Administrazione delle finanze dello Stato (ltaly), C-66/80,
Judgment of 13 May 1981, para. 18(a).

151 See, for example, CJEU, G. Seguela and A. Lachkar and others v. Administration des impots (France), Joined Cases
C-76/87, C-86/87 to C-89/87 and C-149/87, Judgment of 28 April 1988, paras. 11 — 14.

152 Seg, for example, CJEU, CNL-SUCAL v. HAG, C-10/89, Judgment of 17 October 1990, para. 10.

153 In very exceptional cases, the Court has limited the retroactive effect of its rulings.

154 CJEU, Amministrazione delle finanze dello Stato v. Denkavit italiana Srl (Italy), C-61/79, Judgment of 27 March 1980,
para. 16.

155 |f this obligation is not respected, the Commission may in principle launch infringement proceedings against the
Member State concerned.

156 CJEU, CILFIT and Others (ltaly), C-283/81, Judgment of 6 October 1982.
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raised before them, the authority of an interpretation under [Article 267] already given by the
Court may deprive the obligation of its purpose and thus empty it of its substance. Such is the
case especially when the question raised is materially identical with a question which has already
been the subject of a preliminary ruling in a similar case.’

... The same effect, as regards the limits set to the obligation laid down by the third paragraph of
[Article 267], may be produced where previous decisions of the Court have already dealt with the
point of law in question, irrespective of the nature of the proceedings which led to those decisions,
even though the questions at issue are not strictly identical.

[...]

... Finally, the correct application of [EU] law may be so obvious as to leave no scope for any
reasonable doubt as to the manner in which the question raised is to be resolved. Before it comes
to the conclusion that such is the case, the national court or tribunal must be convinced that the
matter is equally obvious to the courts of the other Member States and to the Court of Justice.
Only if those conditions are satisfied, may the national court or tribunal refrain from submitting
the question to the Court of Justice and take upon itself the responsibility for resolving it.” (paras.
13-16)

Lower courts and tribunals: Lower courts and tribunals have a right, but not an obligation, to request
a preliminary ruling if a decision concerning the interpretation or validity of EU law is necessary to
enable it to give judgment.®> Where a lower court or tribunal chooses not to exercise that right, it
may take a decision on interpretation itself; additionally, if it considers that the grounds put before it
by the parties in support of the invalidity of a provision of EU law are unfounded, it may reject those
grounds and conclude that the provision is valid.*>® However, as mentioned above, only the Court of
Justice can determine that a provision of EU law is not valid.

Parties to the main proceedings: The right or obligation to make a reference for a preliminary ruling
is a right or obligation of the national court or tribunal, not a right or obligation of the parties to the
proceedings before that court or tribunal. A court or tribunal may seek the views of the parties in
formulating an order for reference, but the decision on whether to make the order and on its content
belongs to the court or tribunal alone.

d) Procedural steps

Standard preliminary ruling procedure: When requesting a preliminary ruling, the referring court
or tribunal may state its views on the answer to be given by the Court of Justice to the questions that
are referred.’ Additionally, given that a preliminary ruling of the Court is binding on the courts and
tribunals of all the Member States, all the Member States — including the Member State from which
the reference was made — are entitled to submit “observations” to the Court on the answer that it
should give.!®® Other “interested persons” entitled to submit observations include the Commission

157 Prior to the entry into force of the Treaty of Lisbon, lower courts and tribunals could not make a reference for a
preliminary ruling concerning the provisions falling within Title IV (“Visas, asylum, immigration, and other policies
related to free movement of persons™) of the former TEC, and of acts adopted on the basis of those provisions: see Article
68(1) TEC, as inserted by the Treaty of Amsterdam. This meant that only courts and tribunals of last instance could
request preliminary rulings concerning the CEAS acts.

158 CJEU, Foto-Frost v. Hauptzollamt Libeck-Ost (Germany), C-314/85, Judgment of 22 October 1987, para. 14.

1% CJEU, “Recommendations to national courts and tribunals in relation to the initiation of preliminary ruling
proceedings”, 6 November 2012 (2012/C 338/01), para. 24.

160 Article 96(1)(b) of the Rules of Procedure of the Court of Justice. Article 96(2)(f) of the aforementioned Rules adds
that the following non-Member States may also submit observations: “non-Member States which are parties to an
agreement relating to a specific subject-matter, concluded with the Council, where the agreement so provides and where

UNHCR Manual on the Case Law of the European Regional Courts Page 32



CJEU: Introduction

and the EU institution which adopted the act whose validity or interpretation is in issue.*! Lastly, the
parties to the main proceedings before the national court or tribunal — including any third party
interveners, such as UNHCR (see below) — are themselves “interested persons” entitled to submit
observations.%2 However, other legal or natural persons are not permitted to submit observations.

After the order for reference has been received by the Court, it is translated into all the official EU
languages, following which it is notified to the parties to the main proceedings and to the other
interested persons mentioned above.®® The interested persons receive a copy and a translation of the
order for reference,%* but not of any documents that have been annexed to it.

The questions contained in the order for reference are published in the Official Journal of the
European Union (OJ) and on the CJEU’s website <curia.europa.eu>. Since it is only the questions
that are published, and not also the sections of the order for reference that set out the legal and factual
context of the case, it is often not possible to clearly ascertain the meaning and intent of the questions
without first obtaining a copy of the order.

The procedure before the Court of Justice consists of two parts: a written part, followed usually by
an oral part.

Upon being notified of the order for reference, the interested persons have two months within which
to submit written observations to the Court of Justice, if they so wish.%> A Member State is entitled
to submit written observations in its official language,'®® but the other interested persons must submit
their written observations in the language of the case.'®’ It should be noted that no useful purpose is
served by seeking to dispute the facts of the main proceedings, since, as mentioned above, they fall
within the exclusive jurisdiction of the referring court or tribunal.

At the close of the period for the submission of written observations, a copy of any written
observations received by the Court is forwarded to all the interested persons, including those who did
not submit written observations. The interested persons then have three weeks within which to make

a court or tribunal of a Member State refers to the Court of Justice for a preliminary ruling a question falling within the
scope of that agreement.” This enables Iceland, Liechtenstein, Norway and Switzerland to submit observations in
references for a preliminary ruling that include questions concerning the Dublin Regulation, the Eurodac Regulation, and
the Returns Directive (see section A.3.c above).

161 Article 96(1)(c) and (d) of the Rules of Procedure of the Court of Justice.

162 Article 96(1)(a) of the Rules of Procedure of the Court of Justice. As stated in Article 97(1) of the Rules of Procedure,
the parties to the main proceedings are “those who are determined as such by the referring court or tribunal in accordance
with national rules of procedure.” Note that Article 97(2) of the Rules of Procedure allows that parties admitted to the
main proceedings after the reference has already been made to the CJEU may submit observations in the preliminary
ruling procedure: “Where the referring court or tribunal informs the Court that a new party has been admitted to the main
proceedings, when the proceedings before the Court are already pending, that party must accept the case as he finds it at
the time when the Court was so informed ...”. However, the CJEU will reject an application of a party to the main
proceedings to participate in the preliminary ruling proceedings if it is apparent that that party joined the main proceedings
only with a view to participating in the preliminary ruling proceedings, without intending to play an active part in the
main proceedings: see Football Association Premier League Ltd and Others, Joined Cases C-403/08 and C-429/08, Order
of the President of the Court, 16 December 2009 [Link].

163 First paragraph of Article 23 of the CJEU’s Statute; Article 98(1) of the Rules of Procedure of the Court of Justice.
164 Article 98(1) of the Rules of Procedure of the Court of Justice. The Member States receive a translation of the order
for reference into their official language. The translation will only be of a summary of the order if the original version is
too long.

185 Second paragraph of Article 23 of the CJEU’s Statute.

166 Article 38(4) of the Rules of Procedure of the Court of Justice.

167 Article 38(1) of the Rules of Procedure of the Court of Justice.
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a reasoned request for an oral hearing.*® If such a request is made, the Court may nevertheless decide
to dispense with an oral hearing if it considers that it already has sufficient information to give a
ruling.'®® However, the Court cannot turn down a request for an oral hearing submitted by an
interested person who did not take part in the written part of the procedure.1’

If an oral hearing is organized, all interested persons are permitted to take part, including those who
did not submit written observations.!’* After the hearing, the Advocate General is required to deliver
his or her Opinion,'’? unless the Court took a decision earlier on to dispense with an Opinion.1’® It
usually takes several months before the Opinion is delivered, at which point the Court will then close
the oral part of the procedure.'’* The interested parties are not able to submit any observations on the
Opinion, the purpose of which is to assist the Court on the basis of the submissions that have already
been made in the written and the oral part of the procedure.

After deliberating on the case, which usually takes several more months, the Court will deliver its
judgment.1”™ Alternatively, the Court may at any point in the proceedings decide to rule by reasoned
order’® “where a question referred ... for a preliminary ruling is identical to a question on which the
Court has already ruled, where the reply to such a question may be clearly deduced from existing
case-law, or where the answer to the question referred for a preliminary ruling admits of no reasonable
doubt”.}”” The Court may also at any time decide to give a decision by reasoned order where a request
for a preliminary ruling is “manifestly inadmissible”.}’® This may be because the request has not been
submitted by a “court or tribunal” within the meaning of Article 267 TFEU, or because the questions
themselves are manifestly inadmissible. Where the request is not “manifestly” inadmissible, issues
of admissibility may still need to be decided in the ensuing judgment.

Urgent preliminary ruling procedure: According to the fourth paragraph of Article 267 TFEU, if a
question referred for a preliminary ruling regards a person in custody, the Court of Justice “shall act
with the minimum of delay”. The Court’s Statute and Rules of Procedure provide more generally that
questions concerning provisions falling within the area of freedom, security and justice — which
includes the CEAS instruments — may, if necessary, be dealt with under an urgent preliminary ruling
procedure.r”® The Court will decide whether to apply that procedure either at the request of the
referring court or tribunal, or, exceptionally, in prima facie cases, at the request of the President of
the Court.1&

The urgent preliminary procedure derogates from the requirements of the standard procedure. In
particular, only the following persons may participate in the written part of the procedure, which, in

168 Article 76(1) of the Rules of Procedure of the Court of Justice. The time limit may be extended by the President of the
Court.

169 Article 76(2) of the Rules of Procedure of the Court of Justice.

170 Article 76(3) of the Rules of Procedure of the Court of Justice.

11 Article 96(2) of the Rules of Procedure of the Court of Justice. The language arrangements for the oral part of the
procedure can, at the duly substantiated request of one of the parties to the main proceedings, be slightly more flexible
than for the written part of the procedure: see Article 37(3) of the aforementioned Rules.

172 Article 82(1) of the Rules of Procedure of the Court of Justice.

173 Article 59(2) of the Rules of Procedure of the Court of Justice.

174 Article 82(2) of the Rules of Procedure of the Court of Justice.

175 Article 87 of the Rules of Procedure of the Court of Justice lists the elements that must be contained in a judgment.
176 Article 89(1) and (2) of the Rules of Procedure of the Court of Justice lists the elements that must be contained in a
reasoned order.

177 Article 99 of the Rules of Procedure of the Court of Justice.

178 Article 53(2) of the Rules of Procedure of the Court of Justice.

179 Article 23a of the CJEU Statute; Articles 107 to 114 of the Rules of Procedure of the Court of Justice.

180 Article 107 of the Rules of Procedure of the Court of Justice.
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cases of extreme urgency,® may be dispensed with altogether: the Member State from which the

reference was made, the Commission, the EU institution(s) which adopted the act in issue, and the
parties to the main proceedings.'® Otherwise, the urgent procedure is broadly the same as the standard
procedure: in particular, all the Member States — not only the Member State of the referring court or
tribunal — are entitled to participate in the oral part of the procedure.®® The time-limits in the urgent
procedure are shorter than in the standard procedure, enabling the Court to deliver its ruling within
less than three months of being notified of the order for reference.!8

The urgent procedure is applied very sparingly, and as of the end of 2013 it had never been used for
questions concerning the CEAS, although this had been requested and refused in one such case
(concerning the use of an accelerated or prioritized asylum procedure).'® As of the same date, the
urgent procedure had, on the other hand, been applied in three cases concerning detention under the
Returns Directive,'®® as well as a number of other cases.

Expedited preliminary ruling procedure: The Court’s Statute and Rules of Procedure also provide
for an “expedited” preliminary ruling procedure (previously known as the “accelerated” preliminary
ruling procedure).’®” 1t is subject to the same requirements as the standard preliminary ruling
procedure, except that time limits are much shorter.

The expedited procedure is used only when the Court deems it really necessary. As of the end of
2013, the expedited procedure had not been used in any cases concerning the CEAS, although in three
separate cases concerning the application of the Dublin Regulation this had been requested by the
referring court.'88

Anonymity: Where anonymity has been granted by the referring court or tribunal, the Court of Justice
must respect it in its own proceedings.'®® If the Court considers it necessary, it may itself render
anonymous one or more persons or entities concerned by the case, either at the request of the referring
court or tribunal, at the duly reasoned request of a party to the main proceedings, or of its own
motion. 1%

As regards requests for anonymity made by a party to the main proceedings, the Court’s Practice
Directions state the following:

“Where a party considers it necessary that its identity or certain information concerning it should
not be disclosed in a case brought before the Court, it may request that the Court ‘anonymise’ the
relevant case, in whole or in part. To be effective, such an application must, however, be made as

181 Article 111 of the Rules of Procedure of the Court of Justice.

182 Article 109(2) of the Rules of Procedure of the Court of Justice.

183 Article 110 of the Rules of Procedure of the Court of Justice.

184 Court of Justice, “Report on the use of the urgent preliminary ruling procedure by the Court of Justice”, 31 January
2012, p. 2.

185 CJEU, H.1.D. and B.A. v. Refugee Applications Commissioner and Others (Ireland), C-175/11, Judgment of 31 January
2013, para. 49.

186 Said Shamilovich Kadzoev (Huchbarov) (Bulgaria), C-357/09 PPU, Judgment [GC] of 30 November 2009; Hassen El
Dridi (Italy), C-61/11 PPU, Judgment of 28 April 2011; M.G. and N.R. v. Staatssecretaris van Veiligheid en Justitie
(Netherlands), C-383/13 PPU, Judgment of 10 September 2013. Note that “PPU” designates that a case has been decided
under the urgent preliminary ruling procedure.

187 Article 23a of the CJEU Statute; Articles 105 to 106 of the Rules of Procedure of the Court of Justice.

18 CJEU, N.S. v. Secretary of State for the Home Department (United Kingdom), C-411/10, Order of 1 October 2010;
MA, BT and DA v. Secretary of State for the Home Department (United Kingdom), C-648/11, Order of 7 February 2012;
CJEU, Shamso Abdullahi v. Bundesasylamt (Austria)), C-394/12, Order of 5 October 2012.

189 Article 95(1) of the Rules of Procedure of the Court of Justice.

190 Article 95(2) of the Rules of Procedure of the Court of Justice.
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early as possible. On account of the increasing use of new information and communication
technologies, granting anonymity becomes much more difficult if the notice of the case concerned
has already been published in the Official Journal of the European Union or, in preliminary ruling
proceedings, if the request for a preliminary ruling has already been served on the interested
persons referred to in Article 23 of the Statute, about one month after the request has been lodged
at the Court.”2%

| egal aid: The procedure before the Court of Justice is free of charge.!® A party to the main
proceedings who is wholly or partly unable to meet the costs of taking part may apply to the Court
for legal aid.*%®

For further information on the procedure for references for a preliminary ruling, see:
1. Consolidated version of the Statute of the CJEU [Link]
2. CJEU, Rules of Procedure of the Court of Justice, consolidated version of 25 September

2012 [Link]
3. CJEU, Supplementary Rules [Link]

4. CJEU, Recommendations to national courts and tribunals in relation to the initiation of
preliminary ruling proceedings, 6 November 2012 (2012/C 338/01) [Link]

5. Practice directions to parties concerning cases brought before the Court [Link]

6. Court of Justice, Report on the use of the urgent preliminary ruling procedure by the Court
of Justice, 31 January 2012 [Link]

3. Submission of observations by UNHCR to the Court of Justice

As noted above, although the 1951 Refugee Convention is not formally part of EU law, the CEAS
nevertheless aims at the “full and inclusive” application of that Convention by the Member States
based on the acts adopted pursuant, initially, to Article 63 TEC, and, now, to Article 78 TFEU. Given
that UNHCR has a responsibility to supervise the application of the Refugee Convention by all
Contracting States,'* which are obliged under Article 35(1) of the Refugee Convention to cooperate
with UNHCR in the exercise of its responsibility, UNHCR has a particular interest in ensuring that
the CEAS instruments are: (i) in accordance with the Refugee Convention, as required by Article 78
TFEU; and (ii) interpreted in a manner consistent with the Refugee Convention, as also required by
Article 78 TFEU.

UNHCR therefore has a particular interest in being able to submit observations to the Court of Justice
in the preliminary ruling procedure as regards both the interpretation and the validity of the CEAS
instruments. First and foremost, this is because preliminary rulings are binding on all the Member
States. However, in light of the pre-eminence of the Court, it is also because a preliminary ruling on

191 «Practice directions to parties concerning cases before the Court”, para. 8.

192 Article 143 of the Rules of Procedure of the Court of Justice.

193 Articles 115 to 118 of the Rules of Procedure of the Court of Justice. See also “Practice directions to parties concerning
cases before the Court”, paras. 5 to 7.

194 See paragraph 8 of UNHCR s Statute: “The High Commissioner shall provide for the protection of refugees falling
under the competence of his Office by: (a) promoting the conclusion and ratification of international conventions for the
protection of refugees, supervising their application and proposing amendments thereto; ...” See also the sixth preambular
paragraph of the 1951 Refugee Convention: “Noting that the United Nations High Commissioner for Refugees is charged
with the task of supervising international conventions providing for the protection of refugees, and recognizing that the
effective co-ordination of measures taken to deal with this problem will depend upon the co-operation of States with the
High Commissioner”.
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the CEAS has the potential for influencing the interpretation of the 1951 Convention by other
Contracting States as well.

Whereas the Member States and the relevant EU institutions are automatically entitled to submit
observations to the Court of Justice in the preliminary ruling procedure, UNHCR can only do this if
it is able to become a party to the main proceedings (see above). According to the Court’s rules of
procedure “the parties to the main proceedings are those who are determined as such by the referring
court or tribunal in accordance with national rules of procedure”.!® In some Member States, national
rules of procedure present no obstacle to — or even provide a statutory right for — UNHCR being
joined as a party to the main proceedings. In such cases, the national courts and tribunals often
actively seek UNHCR’s involvement. However, not all Member States have a tradition of allowing
third party interveners, which means that in practice UNHCR is precluded from submitting
observations to the Court of the Justice when requests for a preliminary ruling are made by the courts
and tribunals of certain Member States. UNHCR has sought, to the extent possible, to overcome this
obstacle by issuing public “statements” giving its views on how a particular request for a preliminary
ruling should be answered.!%® Those statements may then potentially be drawn upon by the interested
persons, including the parties to the main proceedings, who decide to submit observations to the
Court. However, this solution is far from ideal because even though UNHCR’s statements are
frequently referred to by the interested persons who do submit observations,'®’ there is no guarantee
that this will happen. Moreover, even if a statement is referred to, UNHCR is precluded from being
able to argue its case in any oral hearing before the Court, which is the only opportunity for
commenting on the observations that have been submitted by others and for answering any questions
the Court may have.

UNHCR is therefore seeking to identify additional ways to overcome the obstacles that the national
rules of procedure of some Member States pose to its being joined as a party to the main proceedings.
One such solution may be provided by EU law itself, since the Asylum Procedures Directive provides
that the Member States “shall allow UNHCR ... to present its views, in the exercise of its supervisory
responsibilities under Article 35 of the Geneva Convention, to any competent authorities regarding
individual applications for international protection at any stage of the procedure”.'® Given that a
court or tribunal is a “competent authority” within the meaning of the Asylum Procedures
Directive,'*® the Member States may therefore have an obligation under EU law to allow UNHCR to
be joined as a party to the main proceedings, which would then enable UNHCR to submit
observations to the Court of Justice.

4. Principles for interpretation of EU law
The principles for interpretation of EU law can be complex. A general discussion is outside the scope

of this introductory chapter, and specific issues are discussed as and when needed in the chapters that
follow. That said, certain points should already be noted here:

195 Article 97(1) of the Rules of Procedure of the Court of Justice.

19 The statements are published on UNHCR’s Refworld website <www.refworld.org>.

197 See, for example, CJEU, Cimade, Groupe d’information et de soutien des immigrés (GISTI) v. Ministre de I’Intérieur,
de I’Outre-mer, des Collectivités territoriales et de I’Immigration (France), C-179/11, Opinion of Advocate General
Sharpston, 15 May 2012, footnote 19 to para. 31; CJEU, Bundesrepublik Deutschland v. B and D (Germany), Joined
Cases C-57/09 and C-101/09, Opinion of Advocate General Mengozzi, 1 June 2010, footnote 34 to para. 51.

198 Article 29(1)(c) of the recast Asylum Procedures Directive; Article 21(1)(c) of the initial Asylum Procedures Directive
(referring to “applications for asylum”).

19 See Article 20(3) of the recast Asylum Procedures Directive, explicitly referring to “a court or tribunal or other
competent authority”. No such explicit reference is contained in the initial Asylum Procedures Directive, but it would be
strange indeed if it is not implicit in that directive that a court or a tribunal is to be construed as a competent authority.
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(i)  the “operative part” (the Articles) of an act is indissociably linked to its “recitals” (the
preamble), meaning that the recitals must be taken into account when interpreting the
operative part;?®

(i) given that the different language versions of an act are all equally authentic, an
interpretation of a provision of EU law involves a comparison of the different language

versions; 2%t

(iii) even where the different language versions are entirely in accord with one another, EU
law uses terminology which is peculiar to it — legal concepts do not necessarily have the
same meaning in EU law and in the law of the various Member States;?%?

(iv) every provision of EU law must be placed in its context and interpreted in the light of the
provisions of EU law as a whole, regard being had to the objectives thereof and to its state
of evolution at the date on which the provision in question is to be applied;?%

(v) the CJEU is not bound by its previous decisions, but considerations of legal certainty
mean that it will not depart from them lightly.

5. Access to the case law of the Court
Access to the case law of the CJEU is freely available online, both on the Court’s own website

<http://curia.europa.eu> and at EUR-Lex <http://eur-lex.europa.eu/collection/eu-law/eu-case-
law.htmlI>. The hyperlinks in this manual are to the Court’s web site.

The table of cases at the end of each chapter in this manual includes hyperlinks to each case that is
cited, including, as applicable, hyperlinks to the Judgment, the Order, the official summary of the
Judgment or the Order, and the Opinion or View?* of the Advocate General. In cases where UNHCR
made a submission to the Court, a hyperlink to the submission is included as well.

All hyperlinks are to the English-language texts where available at the time writing, otherwise they
are to the French-language texts.

For help on searching the case law on the CJEU’s website, see
<http://curia.europa.eu/common/juris/en/aideGlobale.pdf#>

200 See, for example, CJEU, Textilwerke Deggendorf GmbH (TWD) v. European Commission and Federal Republic of
Germany, C-355/95 P, Judgment of 15 May 1997, para. 21; CJEU, Stichting Certificatie Kraanverhuurbedrijf (SCK) and
Federatie van Nederlandse Kraanbedrijven (FNK) v. European Commission, Joined Cases T-213/95 and T/18/96,
Judgment of 22 October 1997, para. 104.

201 CJEU, CILFIT and Others (ltaly), C-283/81, Judgment of 6 October 1982, para. 18.

202 CJEU, CILFIT and Others (ltaly), C-283/81, Judgment of 6 October 1982, para. 19.

208 CJEU, CILFIT and Others (ltaly), C-283/81, Judgment of 6 October 1982, para. 20.

204 In the urgent and expedited preliminary ruling procedures, the Advocate General delivers a “View” rather than an
“Opinion”.
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CJEU: Introduction

Mohammad Ferooz Qurbani, C-481/13, Reference from Oberlandesgericht Bamberg (Germany) of 9 September 2013
[Link: Questions
Opinion 2/13, Request for an opinion made by the European Commission on 4 July 2013 [Link: Request]
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A. Introduction

Under EU law, the criteria for refugee status and subsidiary protection status are defined in the
Qualification Directive (“initial QD”) and its recast (“recast QD”).

The Qualification Directive recognizes the 1951 Refugee Convention as the “cornerstone of the
international legal regime for the protection of refugees”! and elaborates the criteria for refugee status
based on that understanding. Subsidiary protection is intended to be complementary to refugee
protection,? and is thus restricted to persons who do not qualify for refugee status. The eligibility
criteria for subsidiary protection are drawn from “international obligations under human rights
instruments and practices existing in Member States”

The present chapter covers the case law of the CJEU on the criteria for refugee status and subsidiary
protection status, and on the assessment of claims for refugee status and subsidiary protection status.

! Recital 3 initial QD [Recital 4 Recast].
2 Recital 24 initial QD [Recital 33 Recast].
% Recital 25 initial QD [Recital 34 Recast].
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Section B discusses the case law on the criteria for refugee status. Section C discusses the case law
on subsidiary protection status, and Section D discusses the case law on the assessment of claims for
refugee status and subsidiary protection status.

It should be noted that as of the end of 2013 the CJEU had decided four infringement actions brought
by the Commission against Finland,* Spain,®> Sweden® and the UK' respectively. In all four cases, the
Court held that the Member State concerned had failed to meet its obligations for transposing the
initial QD within the deadline required.®

For further information on the initial QD and the recast QD, see:

1. Text of the initial QD (2004/83/EC) [Link]

2. Text of the recast QD (2011/95/EU) [Link]

3. UNHCR annotated comments on the initial QD, January 2005 [Link]

4. UNHCR study on the implementation of the initial QD, November 2007 [Link]

5. European Commission impact assessment of the initial QD, 21 October 2009 [Link]

6. Commission report to the European Parliament and the Council on the application of the
initial QD, 16 June 2010 [Link]

7. UNHCR comments on the Commission proposal for a recast of the initial QD, 29 July 2010
[Link]

Deadlines for transposition of the QD: EU Member States were required to bring into force the laws,
regulations and administrative provisions necessary to comply with the initial QD by 10 October
2006. They were required to do the same for the recast QD by 21 December 2013.

EU Member States bound by the QD: All EU Member States except for the following are bound by
the QD:

(i) Denmark did not take part in the adoption of the initial QD and was not bound by its
terms;®

(i) Denmark, Ireland and the UK did not take part in the adoption of the recast QD and are
not bound by its terms,*° although Ireland and the UK remain bound by the initial QD.

Acrticle 40 of the recast QD provides that, with effect from 21 December 2013, the initial QD is
repealed for the Member States bound by the recast.

Notation and terminology: Since in the recast most of the operative provisions of the initial QD
remain unchanged, or in essence unchanged, and the Article numbering remains the same, this chapter
only distinguishes between the provisions of the initial QD and the recast QD where necessary.

4 CJEU, European Commission v. Finland, C-102/06, Judgment of 5 February 2009.

> CJEU, European Commission v. Spain, C-272/08, Judgment of 9 July 2009.

& CJEU, European Commission v. Sweden, C-322/08, Judgment of 14 May 2009.

" CJEU, European Commission v. the United Kingdom, C-72/06, Judgment of 5 February 2009.

8 The Commission also initiated infringement actions for the same reasons against Greece (C-220/08), Malta (C-269/08),
the Netherlands (C-190/08) and Portugal (C-191/08). However, the actions were subsequently withdrawn by the
Commission and removed from the Court’s register.

% Recital 40 initial QD.

10 Recitals 50 and 51 recast QD.
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CJEU: Criteria and assessment of claims for refugee status and subsidiary protection

For example, “Article 4 QD” refers to the provisions in Article 4 of both the initial QD and the recast,
whereas “Article 2(c) initial QD [Article 2(d) Recast]” refers to Article 2(c) of the initial QD and the
new numbering of that provision in the recast QD. Where the recast has made changes to a provision
in the initial QD, text that was deleted from the initial QD is quoted as strikethrough and text that was
added by the recast is shown in {brackets}.

B. The CJEU case law on the eligibility criteria for refugee status

1. Introduction

Summary of case law: As of the end of 2013, preliminary rulings by the CJEU concerning the criteria
for refugee status had addressed the following issues in particular: (i) the test for well-founded fear,
including whether the applicant can be expected to act in a manner so as to avoid persecution; (ii) the
interpretation of the term “act of persecution”; (iii) the connection between “acts of persecution” and
“reasons for persecution”; (iv) whether homosexuals form a “particular social group”; (v) cessation
of refugee status on the grounds of ceased circumstances in the country of nationality; (vi) exclusion
from refugee status in the context of the individual’s membership, position and/or activity in an
organization employing terrorist methods; (vii) exclusion from refugee status of persons receiving
protection or assistance from the United Nations Relief and Works Agency for Palestinians in the
Near East (UNRWA); (viii) more favourable standards in national law than in the QD regarding
exclusion from refugee status.

Although all of the rulings concerned the interpretation and application of the initial QD, they will
remain equally applicable with respect to the recast QD, the relevant provisions of which are in
essence unchanged.

One preliminary reference concerning the criteria for refugee status was pending before the CJEU at
the end of 2013.1! The question referred concerned the interpretation of the term “act of persecution”
in the context of prosecution or punishment for refusal to perform military service.

The refugee definition: For purposes of the QD, the term “refugee” is defined as follows:

Article 2(c) initial QD [Article 2(d) Recast]
(‘Definitions’)

‘refugee’ means a third country national who, owing to a well-founded fear of being persecuted for
reasons of race, religion, nationality, political opinion or membership of a particular social group, is
outside the country of nationality and is unable or, owing to such fear, is unwilling to avail himself or
herself of the protection of that country, or a stateless person, who, being outside of the country of
former habitual residence for the same reasons as mentioned above, is unable or, owing to such fear,
unwilling to return to it, and to whom Article 12 does not apply;

According to the CJEU, to satisfy the above definition, the applicant must:

“on account of circumstances existing in his country of origin and the conduct of actors of
persecution, have a well-founded fear that he personally will be subject to persecution for at least
one of the five reasons listed in the Directive and the Geneva Convention[.]*?

11 CJEU, Andre Lawrence Shepherd v. Bundesrepublik Deutschland, C-472/13, Reference from Bayerisches
Verwaltungsgericht Miinchen (Germany) of 2 September 2013.

12 CJEU, Bundesrepublik Deutschland v. Y and Z, Joined Cases C-71/11 and C-99/11, Judgment [GC] of 5 September
2012, para. 51; CJEU, X, Y and Z v. Minister voor Immigratie, Integratie en Asiel, Joined Cases C-199/12, C-200/12 and
C-201/12, Judgment of 7 November 2013, para. 43. See also the CJEU’s earlier formulation in Salahadin Abdulla and
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The abovementioned circumstances “will indicate that the third country does not protect its national
against acts of persecution” 3 and that:

“[t]hose circumstances form the reason why it is impossible for the person concerned, or why he
justifiably refuses, to avail himself of the ‘protection’ of his country of origin within the meaning
of Article 2(c) of the Directive [Article 2(d) Recast], that is to say, in terms of that country’s
ability to prevent or punish acts of persecution.”*

The refugee definition should be read in conjunction with the provisions laid down in Chapter Il
(‘Assessment of applications for international protection’) and Chapter III (‘Qualification for being a
refugee’) of the QD.!® The provisions in Chapter 1l are common to both the refugee definition and
the definition of a person eligible for subsidiary protection, whereas the provisions in Chapter 11l
concern the refugee definition only.

Note: The QD distinguishes between the criteria for being recognized as a “refugee” and the
criteria for being granted “refugee status”. While in general persons qualifying as “refugees”
are entitled to be granted “refugee status”,’® the QD allows that Member States may
exceptionally decide not to grant refugee status — or to revoke, end or refuse to renew the
refugee status that has already been granted — to refugees who fall within provisions of the QD
that are worded in the same terms as the exception to the prohibition of refoulement contained
in Article 33(2) of the 1951 Refugee Convention.!” The QD also allows that, “without
prejudice” to the 1951 Refugee Convention, Member States may determine that refugee status
shall normally not be granted to sur place refugees if “the risk of persecution is based on
circumstances which the applicant has created by his or her own decision since leaving the

country of origin”.18

Persons granted refugee status benefit from the protection defined in Chapter VII QD
(‘Content of international protection’). Persons who are recognized as refugees but who are
denied refugee status do not benefit from that protection but are entitled to the “rights set out
in or similar to those set out in Articles 3, 4, 16, 22, 31, 32 and 33 of the Geneva Convention
in so far as they are present in the Member State”.*®

Principles for interpretation: By the end of 2013, the CJEU had delivered six judgments interpreting
the refugee definition. Each contained, with minor variations in wording, the following preliminary
observations:?°

Others v. Bundesrepublik Deutschland, Joined Cases C-175/08, C-176/08, C-178/08 and C-179/08, Judgment [GC] of 2
March 2010, para. 57, which does not include the explicit reference to actors of persecution.

13 Salahadin Abdulla, cited above, para. 58.

14 1bid., para. 59.

15 Article 13 QD provides: “Member States shall grant refugee status to a third country national or stateless person who
qualifies as a refugee in accordance with Chapters II and I11.”

16 Article 13 QD.

17 Article 14(4) and (5) QD.

18 Article 5(3) QD.

19 Article 14(6) QD.

20 CJEU, Bundesrepublik Deutschland v. B and D, Joined Cases C-57/09 and C-101/09, Judgment [GC] of 9 November
2010, paras. 76-78. See also CJEU, Salahadin Abdulla and Others v. Bundesrepublik Deutschland, Joined Cases C-
175/08, C-176/08, C-178/08 and C-179/08, Judgment [GC] of 2 March 2010, paras. 51-54; CJEU, Nawras Bolbol v.
Bevandorlasi és Allampolgarsagi Hivatal, C-31/09, Judgment [GC] of 17 June 2010, paras. 36-38; CJEU, Bundesrepublik
Deutschland v. Y and Z, Joined Cases C-71/11 and C-99/11, Judgment [GC] of 5 September 2012, paras. 47-48; CJEU,
Mostafa Abed EIl Karem El Kott and Others v. Bevandorlasi és Allampolgarsagi Hivatal, C-364/11, Judgment [GC] of
19 December 2012, paras. 42-43; CJEU, X, Y and Z v. Minister voor Immigratie, Integratie en Asiel, Joined Cases C-
199/12, C-200/12 and C-201/12, Judgment of 7 November 2013, paras. 39-40.
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“... One of the legal bases for Directive 2004/83 [the initial QD] was point (1)(c) of the first
paragraph of Article 63 EC, under which the Council was required to adopt measures on asylum,
in accordance with the 1951 Geneva Convention and other relevant treaties, within the area of
minimum standards with respect to ‘the qualification of nationals of third countries as refugees’.

... Recitals 3, 16 and 17 to Directive 2004/83 state that the 1951 Geneva Convention constitutes
the cornerstone of the international legal regime for the protection of refugees and that the
provisions of the directive for determining who qualifies for refugee status and the content of that
status were adopted to guide the competent authorities of the Member States in the application of
that convention on the basis of common concepts and criteria ...

. Directive 2004/83 must for that reason be interpreted in the light of its general scheme and
purpose, and in a manner consistent with the 1951 Geneva Convention and the other relevant
treaties referred to in point (1) of the first paragraph of Article 63 EC, now Article 78(1) TFEU.
As is apparent from recital 10 to that directive, Directive 2004/83 must also be interpreted in a
manner consistent with the fundamental rights and the principles recognised, in particular, by
the Charter of Fundamental Rights of the European Union ...” (emphasis added).

It should be noted that the initial QD, to which the above observations apply, was adopted under
Article 63(1) TEC, whereas the recast QD was adopted under Article 78(1) and (2) of the TFEU.
While Article 63(1)(c) TEC required the adoption of “minimum standards with respect to the
qualification of nationals of third countries as refugees”, Article 78(2)(a) TFEU required the adoption
of “a uniform status of asylum for nationals of third countries, valid throughout the Union”. Both the
initial QD and the recast QD provide that Member States may introduce or retain more favourable
than those of the directive for determining who qualifies as a refugee, insofar as as those standards
are compatible with the directive.?!

2. Inclusion criteria
a) Well-founded fear

The test for well-founded fear: According to the CJEU, when assessing whether an asylum-seeker
has a well-founded fear of being persecuted the competent authorities are required:

“in the system provided for by the [QD] ... to ascertain whether or not the circumstances
established constitute such a threat that the person concerned may reasonably fear, in the light of
his individual situation, that he will in fact be subject to acts of persecution.”?

Avoidance of persecution: In the joined cases of Y and Z, the CJEU was asked whether a fear of
being persecuted is well-founded if, without being required to give up religious practice altogether,
the person concerned can “avoid exposure to persecution ... by abstaining from certain religious
practices” (para.73). The Court was subsequently asked a similar question in the joined cases of X, Y
and Z, namely whether an asylum-seeker can be expected to avoid being persecuted by “conceal[ing]
his homosexuality [from everyone in his country of origin]... or exercis[ing] restraint in expressing
it” (para.65).

2L Article 3 QD.

22Y and Z, cited above, para. 76. See also CJEU, Salahadin Abdulla, cited above, para. 89; CJEU, X, Y and Z, cited
above, para. 72. Note in this connection Recital 27 QD [Recital 36 Recast]: “Family members, merely due to their relation
to the refugee, will normally be vulnerable to acts of persecution in such a manner that could be the basis for refugee
status.”
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The CJEU observed in both cases that if the applicant had already been subject to persecution or to
direct threats of persecution, then, in accordance with Article 4(4) QD, this would in and of itself be
a “serious indication of well-founded fear”: (Y and Z, para. 75; X, Y and Z, para.64)

Article 4(4) QD
(‘Assessment of facts and circumstances’)

The fact that an applicant has already been subject to persecution or serious harm or to direct threats
of such persecution or such harm, is a serious indication of the applicant's well-founded fear of
persecution or real risk of suffering serious harm, unless there are good reasons to consider that such
persecution or serious harm will not be repeated.

The Court noted that the questions before it therefore presupposed that the applicant had not already
been subject to persecution or to direct threats of persecution for the reasons given in the two
respective cases: “religion” in Y and Z (para.74); and “membership of a particular social group whose
members share the same sexual orientation” in X, Y and Z (para.63).

In'Y and Z, the Court then looked to the rules in Article 4 QD as a whole to determine whether an
applicant could reasonably be expected to abstain from religious practices that would expose him or
her to a risk of persecution. It held that:

“... None of [the rules in Article 4 QD] states that, in assessing the extent of the risk of actual acts
of persecution in a particular situation, it is necessary to take account of the possibility open to
the applicant of avoiding the risk of persecution by abstaining from the religious practice in
guestion and, consequently, renouncing the protection which the Directive is intended to afford
the applicant by conferring refugee status.

... It follows that, where it is established that, upon his return to his country of origin, the person
concerned will follow a religious practice which will expose him to a real risk of persecution, he
should be granted refugee status ... The fact that he could avoid that risk by abstaining from
certain religious practices is, in principle, irrelevant.

... Inthe light of the above considerations, the answer ... is that Article 2(c) of the Directive must
be interpreted as meaning that the applicant’s fear of being persecuted is well-founded if, in the
light of the applicant’s personal circumstances, the competent authorities consider that it may
reasonably be thought that, upon his return to his country of origin, he will engage in religious
practices which will expose him to a real risk of persecution. In assessing an application for
refugee status on an individual basis, those authorities cannot reasonably expect the applicant to
abstain from those religious practices” (emphasis added) (paras.78-80).

In X, Y and Z, the CJEU took an analogous approach to the above in which it drew on Article 4 QD
to arrive at a ruling that homosexual applicants could not reasonably be expected to exercise restraint
in the expression of their sexual orientation in order to avoid a risk of being persecuted (paras.74-
76).2% The Court considered that, as with the concept of religion, the concept of sexual orientation
applies to acts in an individual’s public life as well as his or her private life (para.69). The only acts
excluded from consideration as falling within the concept of sexual orientation are those that are
considered to be criminal in accordance with the national law of EU Member States, as stipulated in
Avrticle 10(1)(d) QD: (paras 66-67)

23 Note the linguistic discrepancy between, on the one hand, the English-language version of the judgment in X, Y and Z,
and, on the other hand, the Dutch-language version of that judgment, the Dutch-language version being the authentic text.
Para. 74 of the English-language version mistakenly refers to “abstaining from the religious practice in question”
(emphasis added).
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Article 10(1)(d) QD
(‘Reasons for persecution’)

[-]

depending {Depending} on the circumstances in the country of origin, a particular social group might
include a group based on a common characteristic of sexual orientation. Sexual orientation cannot be
understood to include acts considered to be criminal in accordance with national law of the Member
States: {States.} /.../

Otherwise, for purposes of determining the reasons for persecution, there is no limitation on “the
attitude that the members of a particular social group may adopt with respect to their identity or to
behaviour which may or may not fall within the definition of sexual orientation” (paras.67-68).

As to whether applicants can be expected to completely conceal their sexual orientation in order to
avoid persecution, which would be an even more demanding requirement than having to exercise

restraint in expressing it, the CJEU took into account the definition of a “particular social group” in
Article 10(1)(d) QD and ruled that:

“[R]Jequiring members of a social group sharing the same sexual orientation to conceal that
orientation is incompatible with the recognition of a characteristic so fundamental to a person’s
identity that the persons concerned cannot be required to renounce it.

Therefore, an applicant for asylum cannot be expected to conceal his homosexuality in his country
of origin in order to avoid persecution.” (paras.70-71)

Article 10(1)(d) QD
(‘Reasons for persecution’)

1. Member States shall take the following elements into account when assessing the reasons for
persecution:
[..]
(d) agroup shall be considered to form a particular social group where in particular:
— members of that group share an innate characteristic, or a common background that cannot

be changed, or share a characteristic or belief that is so fundamental to identity or conscience
that a person should not be forced to renounce it /...J

b) Acts of persecution

As noted by the CJEU in Y and Z, Article 4(3)(c) QD requires that the assessment of the applicant’s
claim “take account of all the acts to which the applicant has been, or risks being, exposed, in order
to determine whether, in the light of the applicant’s personal circumstances, those acts may be
regarded as constituting persecution within the meaning of Article 9(1) of the Directive”: (para.68)

Avrticle 4(3)(c) QD
(‘Assessment of facts and circumstances’)

3. The assessment of an application for international protection is to be carried out on an individual
basis and includes taking into account:

[.]

(c) the individual position and personal circumstances of the applicant, including factors such as
background, gender and age, so as to assess whether, on the basis of the applicant’s personal
circumstances, the acts to which the applicant has been or could be exposed would amount to
persecution or serious harm;
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Article 9 QD
(‘Acts of persecution’)
1. A a ecution-within-the meaning-of-article A of the Geneva-Convention-my {|n0rdert0be
regarded as an act of persecution within the meaning of Article 1(A) of the Geneva Convention, an act

must}:

(a) be sufficiently serious by its {their} nature or repetition as to constitute a severe violation of
basic human rights, in particular the rights from which derogation cannot be made under Article
15(2) of the European Convention for the Protection of Human Rights and Fundamental
Freedoms; or

(b) be an accumulation of various measures, including violations of human rights which is
sufficiently severe as to affect an individual in a similar manner as mentioned in point (a).

2. Acts of persecution as qualified in paragraph 1; can, inter alia, take the form of:
(a) acts of physical or mental violence, including acts of sexual violence;

(b) legal, administrative, police, and/or judicial measures which are in themselves discriminatory
or which are implemented in a discriminatory manner;

(c) prosecution or punishment; which is disproportionate or discriminatory;
(d) denial of judicial redress resulting in a disproportionate or discriminatory punishment;

(e) prosecution or punishment for refusal to perform military service in a conflict, where performing
military service would include crimes or acts falling within the scope of the grounds for exclusion
as set out in Article 12(2);

(f) acts of a gender-specific or child-specific nature.

[..]

The CJEU has so far delivered two preliminary rulings concerning the interpretation of the term “act
of persecution”: first, in Y and Z, with respect to violations of the right to religious freedom; second,
in X, Y and Z, with respect to criminalization of “homosexual activities”.

In both cases, the CJEU’s ruling focused on acts of persecution in the sense of Article 9(1)(a) QD,
according to which an act qualifies as an act of persecution if it is “sufficiently serious by its nature
or repetition as to constitute a severe violation of basic human rights, in particular the rights from
which derogation cannot be made under Article 15(2) [ECHR]”.

Acts violating basic human rights in respect of which derogation is prohibited: As noted by the
CJEU, Article 15(2) ECHR provides that no derogation may be made from obligations arising under
the following provisions of the ECHR:?*

Article 2 (‘Right to life’), except from deaths resulting in lawful acts of war
Article 3 (‘Prohibition of torture”)

Article 4(1) (‘Prohibition of slavery ...”)

Article 7 (‘No punishment without law”)

Bearing in mind, as noted above, that the QD “must be interpreted in a manner consistent with the
fundamental rights and the principles recognised, in particular, by the Charter of Fundamental Rights
of the European Union”, the CJEU has identified the corresponding provisions in the EU Charter as:?®
Article 2 (‘Right to life”)
Article 4 (‘Prohibition of torture and inhuman or degrading treatment or punishment”)
Article 5(1) (‘Prohibition of slavery ...”)
Article 49(1) and (2) (‘Principles of legality and proportionality of criminal offences and
penalties’)

Y andZ, para. 7; X, Y and Z, para. 7.
3Y and Z, para. 8; X, Y and Z, para. 8.
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InY and Z, the CJEU stated that Article 9(1) QD refers to the above rights “by way of guidance” for
the purpose of determining which acts “must in particular be regarded as constituting persecution”
(para.57).

Acts violating other basic human rights: In Y and Z, the CJEU was called upon to consider when an
infringement of the right to freedom of religion protected by Article 9 ECHR may constitute an act
of persecution within the sense of Article 9(1)(a) QD:

Article 9 ECHR
(‘Freedom of thought, conscience and religion”)

1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to
change his religion or belief and freedom, either alone or in community with others and in public or
private, to manifest his religion or belief, in worship, teaching, practice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are
prescribed by law and are necessary in a democratic society in the interests of public safety, for the
protection of public order, health or morals, or for the protection of the rights and freedoms of others.

The CJEU started by observing that freedom of religion is one of the foundations of a democratic
society and is a “basic human right” in the sense of Article 9(1)(a) QD,?® and then went on to reason
that only certain interferences with that right can amount to persecution.?’

First, the Court identified Article 10(1) of the EU Charter as being worded in the same terms as and
corresponding to Article 9(1) ECHR,? and noted that limitations on the exercise of the right to
religious freedom in Article 10(1) of the Charter that are permissible under Article 52(1) of the
Charter do not violate that right and therefore cannot be regarded as acts of persecution:?®

Article 52(1) EU Charter

Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided
for by law and respect the essence of those rights and freedoms. Subject to the principle of
proportionality, limitations may be made only if they are necessary and genuinely meet objectives of
general interest recognised by the Union or the need to protect the rights and freedoms of others.

Second, the CJEU noted that it is apparent from the wording of Article 9(1) QD that “there must be
a ‘severe violation’ of religious freedom having a significant effect on the person concerned in order
for it to be possible for the acts in question to be regarded as acts of persecution” (para.59). Hence,
interferences with the exercise of the right to freedom of religion which infringe that right can only
be regarded as acts of persecution if their gravity is “equivalent to that of an infringement of the basic
human rights from which no derogation can be made by virtue of Article 15(2) of the ECHR”
(para.61). Such acts are to be identified by “their intrinsic severity as well as the severity of their
consequences for the person concerned” (para.65).

The CJEU accordingly ruled that, for the purpose of determining whether an interference with the
right to freedom of religion which infringes Article 10(1) of the Charter may constitute an act of
persecution within the sense of Article 9(1)(a) QD, the competent authorities must ascertain:

%Y and Z, para. 57.

27 Note the similar point made by the CJEU in X, Y and Z, para. 53: “It is clear from [Articles 9(1)(a) and 9(1)(b) of the
QD] that, for a violation of fundamental rights to constitute persecution within the meaning of Article 1(A) of the Geneva
Convention, it must be sufficiently serious. Therefore, not all violations of fundamental rights suffered by a homosexual
asylum seeker will necessarily reach that level of seriousness.”

2Y and Z, paras. 7 and 56.

Y and Z, para. 60.
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“in the light of the personal circumstances of the person concerned, whether that person, as a
result of exercising that freedom in his country of origin, runs a genuine risk of, inter alia, being
prosecuted or subject to inhuman or degrading treatment or punishment by one of the actors [of
persecution] referred to in Article 6 of the [QD].” (para.72)

Article 6 QD
(‘Actors of persecution or serious harm”)

Actors of persecution or serious harm include:
(a) the State;

(b) parties or organisations controlling the State or a substantial part of the territory of the State;

(c) non-State actors, if it can be demonstrated that the actors mentioned in points (a) and (b), including
international organisations, are unable or unwilling to provide protection against persecution or
serious harm as defined in Article 7.

With respect to the specific question of prohibition of worship in public, the CJEU noted that
prohibition of participation in formal worship in public, either alone or in community with others,
may meet the above test (para.69), and that in assessing the risk run by the applicant, the competent
authorities must take into account a number of factors, both subjective and objective:

“... The subjective circumstance that the observance of a certain religious practice in public,
which is subject to the restrictions at issue, is of particular importance to the person concerned in
order to preserve his religious identity is a relevant factor to be taken into account in determining
the level of risk to which the applicant will be exposed in his country of origin on account of his
religion, even if the observance of such a religious practice does not constitute a core element of
faith for the religious community concerned.

... Indeed, it is apparent from the wording of Article 10(1)(b) of the [QD] that the scope of
protection afforded on the basis of persecution on religious grounds extends both to forms of
personal or communal conduct which the person concerned considers to be necessary to him —
namely those ‘based on ... any religious belief” — and to those prescribed by religious doctrine —
namely those ‘mandated by any religious belief’.” (paras.70-71)

Article 10(1)(b) QD
(‘Reasons for persecution’)

1. Member States shall take the following elements into account when assessing the reasons for
persecution:

[..]

(b) the concept of religion shall in particular include the holding of theistic, non-theistic and
atheistic beliefs, the participation in, or abstention from, formal worship in private or in public,
either alone or in community with others, other religious acts or expressions of view, or forms
of personal or communal conduct based on or mandated by any religious belief;

A certain ambiguity may be noted in the CJEU’s reference to risk in the above test, namely as to
whether the reference is to the determination of “well-founded fear”, to the determination of an “act
of persecution”, or both. However, such ambiguity is perhaps resolved by the later case of X, Y and
Z, in which the Court did not refer to risk in determining whether criminalization of “homosexual
activities” constitutes an act of persecution.

To answer whether such criminalization would indeed be persecution, the CJEU first identified in X,
Y and Z what it considered were the fundamental rights “specifically linked to the sexual orientation
[of the applicants]” such as “the right to respect for private and family life, which is protected by
Avrticle 8 of the ECHR, to which Avrticle 7 of the Charter corresponds, read together, where necessary,
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with Article 14 ECHR [prohibiting discrimination], on which Article 21(1) of the Charter is based”
(para.54).

The Court then ruled that given that the identified rights are not among those from which no
derogation is possible:

“the mere existence of legislation criminalising homosexual acts cannot be regarded as an act
affecting the applicant in a manner so significant that it reaches the level of seriousness necessary
for a finding that it constitutes persecution” (para.55).

It follows that in order for the applicant to be recognized as a refugee, more is required: the competent
authorities must undertake an examination of “all the relevant facts concerning [the] country of origin,

including its laws and regulations and the manner in which they are applied”, as provided for in
Article 4(3)(a) QD: (para.58)

Article 4(3)(a) QD
(‘Assessment of facts and circumstances’)

3. The assessment of an application for international protection is to be carried out on an individual
basis and includes taking into account:

(a) all relevant facts as they relate to the country of origin at the time of taking a decision on the
application, including laws and regulations of the country of origin and the manner in which
they are applied;

The CJEU reasoned that if the laws of the country of origin sanction homosexual acts by a term of
imprisonment, and that sanction is applied in practice, this would infringe Article 8 ECHR, to which
Article 7 of the Charter corresponds, and constitute punishment which is “disproportionate or
discriminatory” within the meaning of Article 9(2)(c) QD. The Court ruled that such a term of
imprisonment must be regarded as an act of persecution (paras.56-57, 61).

Irrelevance of distinguishing purported “core areas” of basic rights: In'Y and Z, the reference to
the CJEU was made by the German Federal Administrative Court, which was unsure whether forms
of interference with religious freedom “other than those affecting the essential religious identity of
the person concerned” should be regarded as persecution. This was because German case law, up
until the transposition of the QD in Germany, had deemed that persecution is restricted to
interferences with the “core areas” (“forum internum”) of religious freedom, as opposed to
interferences with the practice of faith in public (“forum externum ) (paras.42-44).

The CJEU held that a distinction between acts which do and do not interfere with the purported core
areas of religious freedom was incompatible with the definition of “religion” in Article 10(1)(b) QD
which “encompasses all its constituent components, be they public or private, collective or
individual” (para.63). Accordingly, the CJEU considered that acts of persecution within the meaning
of Article 9(1)(a) QD may include “serious acts which interfere with the applicant’s freedom not only
to practice his faith in private circles but also to live that faith publicly” (para.64).

In the later case of X, Y and Z, the Dutch Council of State asked the CJEU if a distinction could be
made between forms of expression which relate to “the core area of sexual orientation” and forms of
expression which do not. The CJEU considered the question analogous to that in Y and Z, and replied
that for the purposes of determining whether acts may be regarded as constituting persecution within
the meaning of Article 9(1) QD “it is unnecessary to distinguish acts that interfere with the core areas
of the expression of sexual orientation, even assuming it were possible to identify them, from acts
which do not affect those purported core areas” (para.78). The CJEU noted that the very fact that
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Article 10(1)(b) QD expressly states that the concept of religion covers participation in formal
worship in public as well as in private, does not allow the conclusion that the concept of sexual
orientation — to which Article 10(1)(d) QD refers without making an equivalent express statement —
must only apply to acts in the private life of the person concerned and not to acts in his public life
(para.69).

The connection between acts of persecution and reasons for persecution: As discussed above, in
both Y and Z and X, Y and Z the CJEU used the provisions of Article 10 QD to help interpret whether
the acts at issue constituted acts of persecution within the meaning of Article 9(1) QD. However, the
question arises as to whether the Court considered that Article 10 QD merely happened to be of
interpretative assistance in those cases, or whether it actually considered the Article 10 QD as in some
way indispensable to characterizing an act as an act of persecution.

Certain of the CJEU’s statements do suggest that it may have been intimating that there cannot be an
act of persecution unless the act concerned is for one of the reasons defined in Article 10 QD. It
should be noted in this regard that the Court explicitly pointed out the provisions of Article 9(3) QD,
according to which there must be a connection between the reasons for persecution as defined in
Acrticle 10 QD and the acts of persecution defined in Article 9(1) QD: (Y and Z, para.55; X, Y and Z,
para.60)

Article 9(3) initial QD
(‘Acts of persecution’)

In accordance with Article 2(c), there must be a connection between the reasons mentioned in Article
10 and the acts of persecution as qualified in paragraph 1.

However, while readers will need to draw their own conclusions about why the CJEU referred to
Acrticle 9(3) QD, it is perhaps most likely that, consistent with refugee law jurisprudence in other
jurisdictions, the CJEU was merely underlining the fact that the refugee definition requires a well-
founded fear of being persecuted for one of the five reasons mentioned in Article 10 QD, and that on
its own a well-founded fear of being persecuted is not enough. This was a point that the Court had
already made in both cases (X and Y, paras.50-51; X, Y and Z, paras.42-43).

In any event, the question as to what the CJEU meant may now be academic given the amendment
of Article 9(3) by the recast QD and the addition of a new recital, Recital 29, to the recast’s preamble:

Avrticle 9(3) recast QD
(‘Acts of persecution’)

In accordance with point (d) of Article 2, there must be a connection between the reasons mentioned in
Article 10 and the acts of persecution as qualified in paragraph 1 of this Article or the absence of
protection against such acts.

Recital 29 recast QD

One of the conditions for qualification for refugee status within the meaning of Article 1(A) of the
Geneva Convention is the existence of a causal link between the reasons for persecution, namely race,
religion, nationality, political opinion or membership of a particular social group, and the acts of
persecution or the absence of protection against such acts.

While both of the above provisions continue to underline that establishing a link to one of the five
reasons mentioned is a sine qua non for qualifying as a refugee, neither provision would seem to be
saying that an act can only be an act of persecution if it is connected with one of those five reasons.
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Questions pending before the CJEU: As of the end of 2013, one case was pending before the CJEU
concerning the interpretation of the term “act of persecution”, that of Shepherd,® which primarily
concerns the interpretation of Article 9(2)(e) QD regarding “prosecution or punishment for refusal to
perform military service in a conflict, where performing military service would include crimes or acts
falling under the [QD’s refugee exclusion clauses]”.

¢) Reasons for persecution
As noted above, the CJEU has observed that it must be established that the applicant has a well-

founded fear that he or she will personally be subject to persecution “for at least one” of the five
reasons listed in the QD:

Article 10 QD
(‘Reasons for persecution’)

1. Member States shall take the following elements into account when assessing the reasons for
persecution:

(a) the concept of race shall-inparticular {shall, in particular,} include considerations of colour,
descent, or membership of a particular ethnic group;

(b) the concept of religion shall in particular include the holding of theistic, non-theistic and
atheistic beliefs, the participation in, or abstention from, formal worship in private or in public,
either alone or in community with others, other religious acts or expressions of view, or forms
of personal or communal conduct based on or mandated by any religious belief;

(c) the concept of nationality shall not be confined to citizenship or lack thereof but shal—in
particylar {shall, in particular,} include membership of a group determined by its cultural,
ethnic, or linguistic identity, common geographical or political origins or its relationship with
the population of another State;

(d) agroup shall be considered to form a particular social group where in particular:3*

— members of that group share an innate characteristic, or a common background that cannot
be changed, or share a characteristic or belief that is so fundamental to identity or
conscience that a person should not be forced to renounce it, and

— that group has a distinct identity in the relevant country, because it is perceived as being
different by the surrounding seciety; {society.}

depending {Depending} on the circumstances in the country of origin, a particular social group

might include a group based on a common characteristic of sexual orientation. Sexual

orientation cannot be understood to include acts considered to be criminal in accordance with
national law of the Member States: {States.} Gender related aspects—ight-be—considered;

, /es—3 eating—a—oresumption—for—the anoli , {

including gender identity, shall be given due consideration for the purposes of determining
membership of a particular social group or identifying a characteristic of such a group};

(e) the concept of political opinion shatHnparticular {shall, in particular,} include the holding of
an opinion, thought or belief on a matter related to the potential actors of persecution mentioned
in Article 6 and to their policies or methods, whether or not that opinion, thought or belief has
been acted upon by the applicant.

ho h hamecea one mntion hilih/_o hi Article

2. When assessing if an applicant has a well-founded fear of being persecuted it is immaterial whether
the applicant actually possesses the racial, religious, national, social or political characteristic which
attracts the persecution, provided that such a characteristic is attributed to the applicant by the actor
of persecution.

%0 CJEU, Andre Lawrence Shepherd v. Bundesrepublik Deutschland, C-472/13, Bayerisches Verwaltungsgericht
Miinchen (Germany) of 2 September 2013.

31 See also Recital 30 recast QD: “... For the purposes of defining a particular social group, issues arising from an
applicant’s gender, including gender identity and sexual orientation, which may be related to certain legal traditions and
customs, resulting in for example genital mutilation, forced sterilisation or forced abortion, should be given due
consideration in so far as they are related to the applicant’s well-founded fear of persecution.”
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Past reasons for persecution compared to future reasons for persecution: In Salahadin Abdulla and
Others,*? the CJEU stated that where, in accordance with Article 4(4) QD, an applicant relies on past
acts or threats of persecution to demonstrate a well-founded fear of being persecuted, the applicant
also needs to show in order to qualify as a refugee that, in accordance with Article 9(3) QD, those
acts or threats were connected with the same reason as that for the future feared persecution (para.94).

Membership of a particular social group: In X, Y and Z, the CJEU was asked whether asylum-
seckers with a “homosexual orientation” form a particular social group as defined by Article 10(1)(d)

QD.

Based on the wording of that Article, the CJEU answered that the definition of a particular social
group is satisfied where in particular the following two cumulative conditions are met:33

“First, members of that group share an innate characteristic, or a common background that cannot
be changed, or share a characteristic or belief that is so fundamental to identity or conscience that
a person should not be forced to renounce it. Second, that group has a distinct identity in the
relevant country because it is perceived as being different by the surrounding society.” (para.45)

The CJEU considered that a group whose members share the same sexual orientation necessarily
satisfies the first condition, since it was undisputed that sexual orientation is a characteristic so
fundamental to identity that a person should not be forced to renounce it (paras.46&70).3*

However, whether such a group also satisfies the second condition will depend on the situation in the
country of origin. According to the CJEU, where there are “criminal laws which ... specifically target
homosexuals”, such as those at issue in the main proceedings in X, Y and Z, this is one example of
how that second condition will be met, since the existence of such laws “supports a finding that those
persons form a separate group which is perceived by the surrounding society as being different”
(paras.47-48).

The CJEU therefore ruled that:

“Article 10(1)(d) of the Directive must be interpreted as meaning that the existence of criminal
laws, such as those at issue in each of the cases in the main proceedings, which specifically target
homosexuals, supports the finding that those persons must be regarded as forming a particular
social group.” (para.49)

The Court’s ruling leaves open the question under what circumstances the requirements for
membership of a particular social group may be met other than through cumulatively satisfying the
two conditions above, which, bearing in mind the use of the words “in particular”, does not appear to
be the sole test envisaged under Article 10(1) QD.

32 CJEU, Salahadin Abdulla and Others v. Bundesrepublik Deutschland, Joined Cases C-175/08, C-176/08, C-178/08 and
C-179/08, Judgment [GC] of 2 March 2010.

33 Note the difference between the English-language and the Dutch-language versions of the CJEU’s judgment, the latter
version being the authentic text. Para. 45 of the English-language version states that “a group is regarded as a ‘particular
social group’ where, inter alia, two conditions are met”; whereas para. 45 of the Dutch-language version states that “wordt
een groep geacht een ,,specifieke sociale groep” te vormen als met name aan twee cumulatieve voorwaarden is voldaan.”
The Dutch-language version uses the words “in particular” instead of “inter alia” and refers to the two conditions as being
“cumulative”.

34 The CJEU added: “That interpretation is supported by the second subparagraph of Article 10(1)(d) of the Directive,
from which it appears that, according to the conditions prevailing in the country of origin, a specific social group may be
a group whose members have sexual orientation as the shared characteristic” (X, Y and Z, para. 46). However, although
this statement was made in relation to the first condition, it also seems to be relevant to the second condition as well.
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Religion: As discussed above under “acts of persecution”, the CJEU referred to the concept of
religion as defined in Article 10(1)(b) QD in determining when an infringement of the right to
freedom of religion would constitute an act of persecution. However, the Court’s observations in that
respect seem equally pertinent to determining when an act of persecution is for reasons of religion.
In addition to the points already made above, it should be noted that the Court stated that Article
10(1)(b) gives a “broad definition” of religion which encompasses “all its constituent components,
be they public or private, collective or individual” (Y and Z, para.63).

Reasons of race, nationality, or political opinion: No case law yet.
d) Protection

To the extent that the CJEU has so far examined the meaning of “protection”, this has been in the
context of interpreting the ceased circumstances clause in Article 11(e) QD in the case of Salahadin
Abdulla and Others, which is discussed more fully in the section below on “cessation criteria”.

As should already be noted here, the CJEU held in Salahadin Abdulla that “protection” in the refugee
definition in Article 2(c) QD [Article 2(d) Recast] means protection against persecution
(paras.59&67-69). The CJEU also observed that Article 7(1) QD does not preclude such protection
from being guaranteed by international organizations, including “protection ensured through the
presence of a multinational force” (para.75):

Article 7 QD
(‘Actors of protection’)®

1. Protection {against persecution or serious harm} can only be provided by:
(a) the State; or

(b) parties or organisations, including international organisations, controlling the State or a
substantial part of the territory of the State;

{provided they are willing and able to offer protection in accordance with paragraph 2.}

2. Protection {against persecution or serious harm must be effective and of a non-temporary nature.
Such protection} is generally provided when the actors mentioned in {under points (a) and (b) of}
paragraph 1 take reasonable steps to prevent the persecution or suffering of serious harm, inter alia,
by operating an effective legal system for the detection, prosecution and punishment of acts constituting
persecution or serious harm, and {when} the applicant has access to such protection.

3. When assessing whether an international organisation controls a State or a substantial part of its
territory and provides protection as described in paragraph 2, Member States shall take into account
any guidance which may be provided in relevant GeuneH {Union} acts.

The CJEU has not yet been called upon to interpret Article 8 QD, which defines when “internal
protection” in a specific part of the country of origin may be an alternative to international protection
under the QD. Nor has it been called upon to interpret Article 4(3)(e) QD, according to which the
assessment of an application for international protection must take into account whether the applicant
could reasonably be expected to avail himself or herself of the protection of a country other than the
country of origin where he or she could “assert citizenship”.

% See also recital 26 recast QD: “Protection can be provided, where they are willing and able to offer protection, either
by the State or by parties or organisations, including international organisations, meeting the conditions set out in this
Directive, which control a region or a larger area within the territory of the State. Such protection should be effective and
of a non-temporary nature.” Compare with recital 19 of the initial QD: “Protection can be provided not only by the State
but also by parties or organisations, including international organisations, meeting the conditions of this Directive, which
control a region or a larger area within the territory of the State.”

UNHCR Manual on the Case Law of the European Regional Courts Page 56



CJEU: Criteria and assessment of claims for refugee status and subsidiary protection

3. Cessation criteria

Acrticle 14(1) QD provides that Member States shall revoke, end or refuse to renew refugee status of
a person who has ceased to be a refugee in accordance with Article 11 QD:

Article 11 QD
(‘Cessation”)

1. A third-country national or a stateless person shall cease to be a refugee; if he or she:

[...]

(e) can no longer, because the circumstances in connection with which he or she has been recognised
as a refugee have ceased to exist, continue to refuse to avail himself or herself of the protection of
the country of nationality;/...J

(f) being a stateless person with-ne-nationakity, he or she is able, because the circumstances in
connection with which he or she has been recognised as a refugee have ceased to exist, to return to
the country of former habitual residence.

2. In considering points (e) and (f) of paragraph 1, Member States shall have regard to whether the
change of circumstances is of such a significant and non-temporary nature that the refugee's fear of
persecution can no longer be regarded as well-founded.

{3. Points (e) and (f) of paragraph 1 shall not apply to a refugee who is able to invoke compelling
reasons arising out of previous persecution for refusing to avail himself or herself of the protection of
the country of nationality or, being a stateless person, of the country of former habitual residence.}

As of the end of 2013, the CJEU had addressed two out of the six different grounds for cessation
defined in Article 11 QD:

(i)  ceased circumstances in the country of nationality (Article 11(1)(e));
(i)  ceased circumstances in the country of former habitual residence (Article 11(1)(f)).

Since the CJEU’s rulings concerned the interpretation of the initial QD, they did not take into
consideration the exception to cessation of “compelling reasons arising out of previous persecution”
that was added to Article 11 by paragraph 3 of the recast QD.

a) Ceased circumstances in the country of nationality

Ceased circumstances cessation clause is the converse of the refugee definition: In Salahadin
Abdulla,® the CJEU held that Article 11(1)(e) QD is the converse of the refugee definition in Article
2(c) QD [Article 2(d) Recast] and is to be interpreted as meaning that an individual ceases to qualify
as a refugee when:

“having regard to a change of circumstances of a significant and non-temporary nature in the
[country of nationality], the circumstances which justified the person’s fear of persecution for one
of the reasons referred to in Article 2(c) of the Directive [Article 2(d) Recast], on the basis of
which refugee status was granted, no longer exist and that person has no other reason to fear being
‘persecuted’ within the meaning of Article 2(c) of the Directive” (para.76).

It is for these reasons that, pursuant to Article 11(1)(e) QD, the person concerned can no longer
continue to refuse to avail himself or herself of the “protection” of the country of nationality, such
protection meaning protection against persecution for one of five the reasons listed in the refugee
definition (paras.66-69).

36 CJEU, Salahadin Abdulla and Others v. Bundesrepublik Deutschland, Joined Cases C-175/08, C-176/08, C-178/08 and
C-179/08, Judgment of 2 March 2010.
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Assessment of change of circumstances in the country of nationality: The CJEU went on to state
that the change of circumstances will be of a “significant and non-temporary nature” within the
meaning of Article 11(2) QD when “the factors which formed the basis of the refugee’s fear of
persecution may be regarded as having been permanently eradicated” (para.73).

For refugee status to cease, there must also be no other circumstances giving rise to a well-founded
fear of persecution on the part of the person concerned either for the same reason as that initially at
issue or for one of the other reasons listed in the refugee definition (para.91). The assessment of
whether there are any other such circumstances is analogous to that carried out during the examination
of the initial application for refugee status and, therefore, further to Article 4(1) and 14(2) QD,
requires the same cooperation between the Member State and the person concerned with regard to
establishing the relevant facts (paras.83&85):

Article 14(2) QD
(‘Revocation of, ending of or refusal to renew refugee status’)

Without prejudice to the duty of the refugee in accordance with Article 4(1) to disclose all relevant facts
and provide all relevant documentatlon at histher {hls or her} disposal, the Member-State—which-has

{Member State which has granted refugee status
shall, on an |nd|V|duaI basis,} demonstrate that the person concerned has ceased to be or has never
been a refugee in accordance with paragraph 1 of this Article.

In order to arrive at the conclusion that the fear of persecution is no longer well-founded, the
competent authorities must verify, having regard to the individual situation of the person concerned,
and by reference to Article 7(2) QD, that the actor or actors of protection referred to in Article 7(1)

QD:

“have taken reasonable steps to prevent the persecution, that they therefore operate, inter alia, an
effective legal system for the detection, prosecution and punishment of acts constituting
persecution and that the national concerned will have access to such protection if he ceases to
have refugee status” (para.76).%

This means that the competent authorities must assess, in particular “[t]he conditions of operation of,
on the one hand, the institutions, authorities and security forces and, on the other, all groups or bodies
of the third country which may, by their action or inaction, be responsible for acts of persecution
against the recipient of refugee status if he returns to that country.” In accordance with Article 4(3)
QD, the competent authorities may take into account, inter alia, “the laws and regulations of the
country of origin and the manner in which they are applied, and the extent to which basic human
rights are guaranteed in that country” (para.71).

Cessation of refugee status not dependent on ineligibility for subsidiary protection: In Salahaddin
Abdulla, the CJEU held that cessation of refugee status pursuant to Article 11(1)(e) QD is distinct
from and without prejudice to the question whether the individual concerned qualifies for subsidiary
protection (paras.78-80). That is because the QD governs “two distinct systems” of protection:

“firstly, refugee status and, secondly, subsidiary protection status, in view of the fact that Article
2(e) of the Directive [Article 2(f) of the Recast] states that a person eligible for subsidiary
protection is one ‘who does not qualify as a refugee’.” (para.78)

37 See also Salahadin Abdulla, para. 70.
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b) Ceased circumstances in the country of former habitual residence

The CJEU briefly examined the ceased circumstances clause in Article 11(1)(f) QD in the joined
cases of El Kott and Others,*® concerning the circumstances in which a stateless Palestinian who has
left the area of operations of the United Nations Relief and Works Agency for Palestinians in the
Near East (UNRWA) may qualify for protection as a refugee. As discussed in the section on
“exclusion criteria” below, the CJEU held that under certain circumstances such individuals may
automatically qualify as refugees under Article 12(1)(a) QD concerning persons receiving protection
or assistance from organs or agencies of the United Nations other than UNHCR. However, as should
be noted here, the Court added:

“Article 11(f) of [the QD], read in conjunction with Article 14(1) thereof, must be interpreted as
meaning that the person concerned ceases to be a refugee if he is able to return to the UNRWA
area of operations in which he was formerly habitually resident because the circumstances which
led to that person qualifying as a refugee no longer exist (see in that regard, by analogy, Joined
Cases C-175/08, C-176/08, C-178/08 and C-179/08 Salahadin Abdulla and Others [2010] ECR
I-1493, paragraph 76).” (para.77)

4, Exclusion criteria

Acrticle 12 QD provides that certain categories of individual are excluded from being recognized as
refugees:

(i)  persons receiving protection or assistance from organs or agencies of the United Nations
other than UNHCR (Article 12(1)(a));

(if)  persons considered not to be in need of refugee protection (Article 12(1)(b));
(iii) persons considered not to be deserving of refugee protection (Articles 12(2) and 12(3)).

The CJEU has so far been called upon to interpret the grounds for exclusion for persons falling within
the first and the third categories, as discussed under the corresponding sub-headings below.

As a preliminary point, it should be noted that the CJEU held in Bolbol*® that exclusion must be
construed narrowly.

a) Persons already receiving United Nations protection or assistance
The CJEU was asked to interpret Article 12(1)(a) QD first in Bolbol, and subsequently in El Kott.*
Both cases concerned stateless Palestinian refugees who had been residing in the UNRWA area of

operations prior to leaving for Hungary, where they applied for refugee status.**

Avrticle 12(1)(a) QD provides:

3% CJEU, Mostafa Abed EI Karem El Kott and Others v. Bevandorlasi és Allampolgarsagi Hivatal, C-364/11, Judgment
of 19 December 2012.

3 CJEU, Nawras Bolbol v. Bevandorlasi és Allampolgarsagi Hivatal, C-31/09, Judgment of 17 June 2010, para. 51.

40 CJEU, Mostafa Abed El Karem El Kott and Others v. Bevandorlasi és Allampolgarsagi Hivatal, C-364/11, Judgment
of 19 December 2012.

41 UNRWA’s present area of operations covers Lebanon, Syria, Jordan, the West Bank (including East Jerusalem) and
the Gaza Strip. The applicants in Bolbol and El Kott came from the Gaza Strip and Lebanon respectively.
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Article 12(1)(a) QD
(‘Exclusion’)

1. A third-country national or a stateless person is excluded from being a refugee; if:

(a) he or she falls within the scope of Article-1-B {Article 1(D)} of the Geneva Convention, relating
to protection or assistance from organs or agencies of the United Nations other than the United
Nations High Commissioner for Refugees. When such protection or assistance has ceased for any
reason,without the position of such persons being definitely settled in accordance with the relevant
resolutions adopted by the General Assembly of the United Nations, these persons shall ipso facto
be entitled to the benefits of this Directive;

Given the express reference in Article 12(1)(a) QD to Article 1D of the 1951 Refugee Convention,
the CJEU had to interpret the Refugee Convention in order to be able to interpret the QD:

Avrticle 1D of the 1951 Refugee Convention

This Convention shall not apply to persons who are at present receiving from organs or agencies of the
United Nations other than the United Nations High Commissioner for Refugees protection or
assistance.

When such protection or assistance has ceased for any reason, without the position of such persons
being definitively settled in accordance with the relevant resolutions adopted by the General Assembly
of the United Nations, these persons shall ipso facto be entitled to the benefits of this Convention.

It is clear from both cases that the CJEU considered that Palestinian refugees may fall within the
scope of Article 12(1)(a) QD. For example, as the Court stated in El Kott:

“having regard to the particular situation of Palestinian refugees, the States signatories to the
Geneva Convention deliberately decided in 1951 to afford them the special treatment provided
for in Article 1D of the convention, to which Article 12(1)(a) of [the QD] refers.” (para.80)

Organs or agencies of the United Nations other than UNHCR: As stated in the first paragraph of
Article 1D of the Refugee Convention, the Convention shall not apply to persons who are at present
receiving protection or assistance from “organs or agencies of the United Nations other than the
United Nations High Commissioner for Refugees”.

Whereas in Bolbol it was common ground that UNRWA is “one of” the organs or agencies of the
United Nations other than UNHCR to which Article 12(1)(a) QD and Article 1D of the Refugee
Convention refer (para.44), in El Kott it was common ground that UNRWA is, at present, “the only”
such organ or agency (para.48). It was also common ground in El Kott that while UNRWA provides
“assistance” to Palestinian refugees, that agency was not set up to provide, and has never provided,

“protection”.*?

Persons at present receiving protection or assistance: In Bolbol, the CJEU was asked whether, for
purposes of Article 12(1)(a) QD, a person must be regarded as receiving protection or assistance from

42 El Kott, para. 48, which does not state this explicitly but refers to para. 5 of the Opinion of the Advocate General, which
itself states in footnote 6: “It is common ground that the phrase ‘organs or agencies of the United Nations other than the
United Nations High Commissioner for Refugees’ has referred in fact solely to UNRWA since 1958. The only other such
organ or agency ever to have provided protection or assistance to refugees (the United Nations Korean Reconstruction
Agency — UNKRA) ceased operations in that year. Except where otherwise specified, therefore, I shall treat ‘organs or
agencies of the United Nations other than the United Nations High Commissioner for Refugees’ and ‘UNRWA’ as
equivalents. It is also common ground that UNRWA was not set up to provide, nor has it ever provided, ‘protection’ to
Palestinian refugees. It is not in a position to provide anything other than ‘assistance’. I shall therefore refer to ‘UNRWA

EIEE)

assistance’ rather than ‘UNRWA protection or assistance’.
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a United Nations organ or agency other than UNHCR merely by virtue of the fact that he or she is
entitled to receive such protection or assistance, or whether it is also necessary to “avail” himself or
herself of that protection or assistance.

The CJEU held that the first paragraph of Article 1D of the 1951 Refugee Convention must, as an
exclusion clause, be construed narrowly. Hence only persons who have “actually availed themselves”
of the protection or assistance in question fall within the scope of Article 1D and therefore of Article
12(1)(a) QD. Persons who are, or were, eligible to receive such protection or assistance, but who have
not availed themselves of it, fall outside these provisions (paras.49-51).%3

The CJEU stated by reference to UNRWA’s “Consolidated Eligibility and Registration Instructions”
that registration with UNRWA is one means of proving receipt of protection or assistance from that
agency, but did not indicate by what other means receipt of protection or assistance might be proved
(para.52). It simply noted that, according to the referring court, Ms. Bolbol had not availed herself of
the protection or assistance of UNRWA and that “it should be borne in mind that, in the context of a
reference for a preliminary ruling, it is for the national court to establish the facts” (paras.40-41).

However, what can be inferred from the CJEU’s ruling is that the phrase “persons who are at present
receiving ... protection or assistance” (emphasis added) does not only refer to persons who had
already availed themselves of the protection or assistance of UNRWA when the Refugee Convention
was adopted in 1951. As pointed out by the Court:

“The Geneva Convention, in its original 1951 version, was amended by the Protocol on the Status
of Refugees of 31 January 1967 specifically to allow the interpretation of that convention to adapt
and to allow account to be taken of new categories of refugees, other than those who became
refugees as a result of ‘events occurring before 1 January 1951°.” (para.48)

Therefore, the CJEU held that:

“Contrary to the line of argument developed by the United Kingdom Government [in the
observations it has submitted in this case], it cannot be maintained, as an argument against
including persons displaced following the 1967 [Arab-Israeli] hostilities within the scope of
Avrticle 1D of the Geneva Convention, that only those Palestinians who became refugees as a
result of the 1948 [Arab-Israeli] conflict who were receiving protection or assistance from
UNRWA at the time when the original version of the Geneva Convention was concluded in 1951
are covered by Article 1D of that convention, and therefore, by Article 12(1)(a) of the Directive.”
(para.47)

In El Kott, the CJEU went on to examine a different aspect of the meaning of “at present receiving”,
namely whether an applicant who is in the territory of a EU Member State and therefore physically
outside UNRWA's area of operations can fall within the ground for exclusion in Article 12(1)(a) QD.

The CJEU considered that in and of itself physical absence from UNRWA'’s area of operations does
not end the ground for exclusion since otherwise no applicant would ever be excluded and the first
sentence of Article 12(1)(a) QD would be deprived of any practical effect (para.50). Moreover,
absence from UNRWA’s area of operations as a result of “voluntary departure ... and, therefore,
voluntary renunciation of the assistance provided by that agency” cannot end the ground for exclusion
either, since this “would run counter to the objective pursued by the first subparagraph of Article 1D
of the Geneva Convention, which is intended to exclude from the benefits of the convention all
persons who receive such assistance” (para.5S1).

43 See also El Kott, para. 41.
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The CJEU therefore held that:

“It is ... necessary to interpret the first sentence of Article 12(1)(a) of Directive 2004/83 as
meaning that the ground for excluding a person from being a refugee laid down in that provision
covers not only persons who are currently availing themselves of assistance provided by UNRWA
but also those such as the applicants in the main proceedings who in fact availed themselves of
such assistance shortly before submitting an application for asylum in a Member State, provided,
however, that that assistance has not ceased within the meaning of the second sentence of Article
12(1)(a) of the directive.” (para.52)

Cessation of such protection or assistance ‘for any reason’: The CJEU went on in El Kott to consider
under what conditions the protection or assistance at issue can be considered to have “ceased for any
reason” within the meaning of the second sentence of Article 12(1)(a) QD, bearing in mind in
particular the situation of a person who, in circumstances like those of the applicants in the main
proceedings, is no longer within the area of operations of the concerned United Nations organ or
agency.

First, the CJEU noted that “it is not only the abolition itself of the organ or agency giving protection
or assistance which brings about the cessation of the protection or assistance provided by that organ
or agency ... but also the fact that it is impossible for that organ or agency to carry out its mission”
(para.56).

Second, the CJEU stated that based on the wording of Article 12(1)(a) QD (“when such protection or
assistance has ceased”), it is “primarily the actual assistance provided by UNRWA and not the
existence of that agency itself which must cease in order for the ground for exclusion from refugee
status no longer to be applicable” (para.57).

Third, the CJEU noted that the inclusion in Article 12(1)(a) QD of the words “for any reason”
indicates that assistance may cease not only as a result of circumstances affecting UNRWA directly,
such as those mentioned above, but also as a result of circumstances beyond the control of the person
concerned that have forced him or her to leave UNRWA’s area of operations (para.58). The Court
considered that such an interpretation is consistent with the objective of Article 12(1)(a) QD, which
is “inter alia to ensure that Palestinian refugees continue to receive protection by affording them
effective protection or assistance and not simply by guaranteeing the existence of a body or agency
whose task is to provide such assistance or protection” (para.60).** It also takes account of the
objective of Article 1D of the 1951 Convention, which is “to ensure that Palestinian refugees continue
to receive protection, as Palestinian refugees, until their position has been definitely settled in
accordance with the relevant resolutions adopted by the General Assembly of the United Nations”
(para.62).

The CJEU accordingly held that a Palestinian refugee must be regarded as having been forced to
leave UNRWA'’s area of operations “if his personal safety is at serious risk and if it is impossible for
that agency to guarantee that his living conditions in that area will be commensurate with the mission
entrusted to that agency” (para.63).

In light of the above, the CJEU concluded that:

“the second sentence of Article 12(1)(a) [QD] must be interpreted as meaning that the cessation
of protection or assistance from organs or agencies of the United Nations other than the HCR “for

4 The CJEU similarly indicated the objective of Article 1D of the 1951 Convention as being “to ensure that Palestinian
refugees continue to receive protection, as Palestinian refugees, until their position has been definitely settled in
accordance with the relevant resolutions adopted by the General Assembly of the United Nations” (para.62).
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any reason’ includes the situation in which a person who, after actually availing himself of such
protection or assistance, ceases to receive it for a reason beyond his control and independent of
his volition. It is for the competent national authorities of the Member State responsible for
examining the asylum application made by such a person to ascertain, by carrying out an
assessment of the application on an individual basis, whether that person was forced to leave the
area of operations of such an organ or agency, which will be the case where that person’s personal
safety was at serious risk and it was impossible for that organ or agency to guarantee that his
living conditions in that area would be commensurate with the mission entrusted to that organ or
agency.” (para.65)

The Court added that when carrying out the abovementioned assessment, Article 4(3) QD may be
applicable by analogy (para.64):

Article 4(3) QD
(‘Assessment of facts and circumstances’)

3. The assessment of an application for international protection is to be carried out on an individual
basis and includes taking into account:

(a) all relevant facts as they relate to the country of origin at the time of taking a decision on the
application, including laws and regulations of the country of origin and the manner in which
they are applied;

(b) the relevant statements and documentation presented by the applicant including information on
whether the applicant has been or may be subject to persecution or serious harm;

(c) the individual position and personal circumstances of the applicant, including factors such as
background, gender and age, so as to assess whether, on the basis of the applicant’s personal
circumstances, the acts to which the applicant has been or could be exposed would amount to
persecution or serious harm;

(d) whether the applicant's activities since leaving the country of origin were engaged in for the sole
or main purpose of creating the necessary conditions for applying for international protection,
S0 as to assess whether these activities wiH {would} expose the applicant to persecution or
serious harm if returned to that country;

(e) whether the applicant could reasonably be expected to avail himself {or herself} of the
protection of another country where he {or she} could assert citizenship.

Ipso facto entitlement to the benefits of the Directive: In El Kott, the CJEU examined the meaning
of the phrase “shall ipso facto be entitled to the benefits of this Directive” in the second sentence of
Article 12(1)(a) QD, including: (i) which benefits of the QD are at issue; (ii) whether the applicant is
automatically entitled to those benefits when the protection or assistance in question ceases.

As to which benefits of the QD are at issue, the CJEU stated that Article 12(1)(a) QD must be referring
to the benefits relating to refugee status, since:

“...itis important to point out that, unlike the Geneva Convention, which deals only with refugee
status, [the QD] governs two distinct systems of protection, that is to say, first, refugee status and,
second, subsidiary protection status, in view of the fact that Article 2(e) of the directive states that
a person eligible for subsidiary protection is one ‘who does not qualify as a refugee’.

... Therefore, as there would otherwise be a failure to have regard for the different forms of
protection afforded by the Geneva Convention and [the QD] respectively, the words ‘be entitled
to the benefits of [the] Directive’ in the second sentence of Article 12(1)(a) of the directive must
be understood as referring only to refugee status, since that provision was based on Article 1D of
the Geneva Convention and the directive must be interpreted in the light of that provision.”
(paras.66-67)
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As to whether the applicant is automatically entitled to be granted refugee status when the protection
or assistance in question ceases, the Court noted that the words “shall ipso facto be entitled to the
benefits of this Directive” in Article 12(1)(a) QD must be interpreted in a manner that is consistent
with the second paragraph of Article 1D of the Refugee Convention, which provides that the persons
concerned “shall ipso facto be entitled to the benefits of this Convention”. The French-language
version of the Convention, which is equally authentic, reads “bénéficieront de plein droit du régime
de cette convention” (‘shall benefit as of right from the regime of this Convention”’). Article 12(1)(a)
QD must therefore be interpreted as meaning that the persons concerned benefit “as of right”
(paras.70-71).

The CJEU accordingly concluded that where it is established that protection or assistance from
UNRWA has ceased, the applicant must be recognized as a refugee within the meaning of Article
2(c) QD [Atrticle 2(d) Recast] and automatically be granted refugee status — given that the position of
Palestinian refugees has not been definitely settled in accordance with the relevant United Nations
resolutions — unless the applicant is caught by any of the remaining grounds for exclusion listed in
Acrticle 12 QD (paras.72-81).

Persons to whom Article 12(1)(a) QD does not apply: In El Kott, the CJEU held that once the position
of the persons referred to in Article 12(1)(a) QD has been definitely settled in accordance with the
relevant United Nations resolutions, they may nevertheless qualify as refugees if for any reason they
satisfy the requirements laid down in Article 2(c) QD [Article 2(d) Recast]. (para.74)

The CJEU additionally held in Bolbol that “persons who have not actually availed themselves of
protection or assistance from UNRWA [nothwithwithstanding their entitlement to do so], prior to
their application for refugee status, may, in any event, have that application examined pursuant to
Acrticle 2(c) [Article 2(d) Recast] of the Directive” (para.54).

b) Persons considered not to be deserving of refugee protection

The CJEU has examined the exclusion of persons undeserving of protection in the joined cases of B
and D,* which concerned the interpretation of paragraphs (b) and (c) of Article 12(2) QD in the
context of an individual’s membership, position and/or activity in an organization employing terrorist
methods.

Article 12 QD
(‘Exclusion’)

[..]

2. A third-country national or a stateless person is excluded from being a refugee where there are
serious reasons for considering that:

(a) he or she has committed a crime against peace, a war crime, or a crime against humanity, as
defined in the international instruments drawn up to make provision in respect of such crimes;

(b) he or she has committed a serious non-political crime outside the country of refuge prior to his
or her admission as a refugee; {refugee,} which means the time of issuing a residence permit based
on the granting of refugee status; particularly cruel actions, even if committed with an allegedly
political objective, may be classified as serious non-political crimes;

(c) he or she has been guilty of acts contrary to the purposes and principles of the United Nations as
set out in the Preamble and Articles 1 and 2 of the Charter of the United Nations.

3. Paragraph 2 applies to persons who instigate or otherwise participate in the commission of the crimes
or acts mentioned therein.

4 CJEU, Bundesrepublik Deutschland v. B and D, Joined Cases C-57/09 and C-101/09, Judgment of 9 November 2010.
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As a preliminary point, it should be noted that the CJEU observed that paragraphs (b) and (c) of
Article 12(2) QD are “analogous to” paragraphs (b) and (c) of Article 1F of the 1951 Refugee
Convention (para.102):46

Article 1F of the 1951 Geneva Convention

The provisions of this Convention shall not apply to any person with respect to whom there are serious
reasons for considering that:

(a) he has committed a crime against peace, a war crime, or a crime against humanity, as defined in
the international instruments drawn up to make provision in respect of such crimes;

(b) he has committed a serious non-political crime outside the country of refuge prior to his admission
to that country as a refugee;

(c) he has been guilty of acts contrary to the purposes and principles of the United Nations.

Objectives of exclusion: In B and D, the CJEU stated that the purpose underlying the grounds for
exclusion in Article 12(2) QD is “to maintain the credibility of the protection system provided for in
that directive in accordance with the 1951 Geneva Convention” (para.115). The CJEU was not called
upon to address the grounds for exclusion under 12(2)(a) QD, but held that the grounds for exclusion
under Article 12(2)(b) and (c) of the QD are “intended as a penalty for acts committed in the past”
and were introduced “with the aim of excluding from refugee status persons who are deemed to be
undeserving of the protection which that status entails and of preventing that status from enabling
those who have committed certain serious crimes to escape criminal liability” (paras.103-104).

The Court therefore held that whether an individual is excludable does not depend on whether he or
she represents “a present danger” to the host Member State (para.105).

Serious non-political crime: The CJEU held at the outset that it is clear that “terrorist acts, which are
characterised by their violence towards civilian populations, even if committed with a purportedly
political objective, fall to be regarded as serious non-political crimes” within the meaning Article
12(2)(b) QD. (para.81)

Acts contrary to the purposes and principles of the United Nations: The CJEU also held that terrorist
acts are “contrary to the purposes and principles of the United Nations” within the meaning of Article
12(2)(c) QD, providing that they have an “international dimension” (para.84).

In reaching this conclusion the Court first referred to the contents of recital 22 [Recital 12 Recast]

QD:

Recital 22 initial QD [Recital 12 Recast]

Acts contrary to the purposes and principles of the United Nations are set out in the Preamble and
Articles 1 and 2 of the Charter of the United Nations and are, amongst others, embodied in the United
Nations Resolutions relating to measures combating terrorism, which declare that ‘acts, methods and
practices of terrorism are contrary to the purposes and principles of the United Nations’ and that
‘knowingly financing, planning and inciting terrorist acts are also contrary to the purposes and
principles of the United Nations'.

46 See also B and D, para. 86: “it should be noted that points (b) and (c) of Article 12(2) of [the QD] — in the same way,
moreover, as points (b) and (c) of Article 1F of the 1951 Geneva Convention — permit the exclusion of a person from
refugee status only where there are ‘serious reasons’ for considering that ‘he ... has committed’ a serious non-political
crime outside the country of refuge prior to his admission as a refugee or that ‘he ... has been guilty’ of acts contrary to
the purposes and principles of the United Nations.”
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The CJEU then noted that the United Nations Resolutions referred to by the above recital include UN
Security Council Resolutions 1373 (2002) and 1377 (2001), from which “it is clear that the Security
Council takes as its starting point the principle that international terrorist acts are, generally speaking
and irrespective of any State participation, contrary to the purposes and principles of the United
Nations” (para.83).%’

Individual responsibility: In B and D, the organizations at issue in the main proceedings were the
PKK and Dev Sol (now DHKP/C), both of which are included in the periodically updated list of
“persons, groups and entities involved in terrorist acts” referred to by Council Common Position
2001/931/CFSP of 27 December 2001 on the application of specific measures to combat terrorism.

The CJEU held that neither of the following permits the conclusion that an applicant for refugee status
necessarily and automatically falls within the grounds for exclusion in Article 12(2)(b) or (c) of the

QD:

(i)  the mere fact of the individual’s membership in a terrorist group included on a list such
as that in the Annex to Council Common Position 2001/931; (paras.88-91)

(it)  the mere fact of the individual’s intentional participation in the activities of a terrorist
group within the meaning of Article 2(2)(b) of Council Framework Decision
2002/475/JHA: (paras.92-93)

Article 2(2) Framework Decision 2002/475/JHA
(‘Offences relating to a terrorist group’)

Each Member State shall take the necessary measures to ensure that the following intentional acts
are punishable:

[.]
(b) participating in the activities of a terrorist group, including by supplying information or material

resources, or by funding its activities in any way, with knowledge of the fact that such participation
will contribute to the criminal activities of the terrorist group.

That is because Article 12(2) QD requires “serious reasons” for considering that the individual
concerned has “committed” or “been guilty of” the wrongdoing at issue (para.86). The exclusion
clauses in Article 12(2)(b) and (c) cannot be applied until the competent authority of the Member
State concerned has undertaken:

“for each individual case, an assessment of the specific facts within its knowledge, with a view
to determining whether there are serious reasons for considering that the acts committed by the
person in question, who otherwise satisfies the conditions for refugee status, are covered by one
of those exclusion clauses” (emphasis added) (para.87).

The CJEU pointed out that both Common Position 2001/931 and Framework Decision 2002/475 have
different aims than that of the QD, the latter being essentially humanitarian (paras.89&93).

With respect to membership of a terrorist group, the CJEU stated that the inclusion of an organization
on a list such as that annexed to the Common Position makes it possible to establish the terrorist
nature of the group of which the person concerned was a member, which is one of the factors that
must be taken into account “when determining, initially, whether that group has committed acts
falling within the scope of Article 12(2)(b) or (c)” (para.90). But the circumstances in which the

47 See also B and D, paras. 7-10, highlighting the particular paragraphs of UN Security Council Resolutions 1373 (2001)
and 1377 (2001) relied upon by the CJEU.

UNHCR Manual on the Case Law of the European Regional Courts Page 66



CJEU: Criteria and assessment of claims for refugee status and subsidiary protection

organizations at issue in the main proceedings were placed on the list annexed to the Common
Position cannot be assimilated to the individual assessment of the specific facts that is required before
a decision can be taken to exclude a person from refugee status (para.91). Hence, even if the acts
committed by such an organization fall within each of the grounds for exclusion laid down in Article
12(2)(b) and (c), the mere fact that the person concerned was a member of the organization cannot
automatically result in his or her exclusion (para.88).

With respect to participation in the acts of a terrorist group, the CJEU stated that even though Member
States are required by Framework Decision 2002/475 to make the intentional act of participating in
the activities of a terrorist group punishable under their national law, that too does not trigger the
automatic application of the exclusion clauses in Article 12(2)(b) and (c). Again, a full investigation
into all the circumstances of each individual case is required (para.93).

The CJEU therefore concluded that the exclusion from refugee status of an individual who has been
a member of an organization which uses terrorist methods is conditional on:

“an individual assessment of the specific facts, making it possible to determine whether there are
serious reasons for considering that, in the context of his activities within that organisation, that
person has committed a serious non-political crime or has been guilty of acts contrary to the
purposes and principles of the United Nations, or that he has instigated such a crime or such acts,
or participated in them in some other way, within the meaning of Article 12(3) of [the QD]”
(para.94)

Article 12(3) QD
(‘Exclusion’)

3. Paragraph 2 [of Article 12 QD] applies to persons who instigate or otherwise participate in the
commission of the crimes or acts mentioned therein.

The CJEU added that it must be possible to attribute to the person a share of the responsibility for the
acts committed by the organization in question while he or she was a member, regard being had to
the required standard of proof under Article 12(2) QD. That individual responsibility must be assessed
in the light of both “objective and subjective” criteria,*® meaning that the competent authority must,
inter alia, assess:

“the true role played by the person concerned in the perpetration of the acts in question; his
position within the organisation; the extent of the knowledge he had, or was deemed to have, of
its activities; any pressure to which he was exposed; or other factors likely to have influenced his
conduct.” (para.97)

Presumption of individual responsibility: The CJEU held that where in the course of the above
assessment it is established that the applicant has occupied a prominent position within an
organization which uses terrorist methods, a presumption is justified that the applicant has individual
responsibility for “acts committed by that organisation during the relevant period”, but it nevertheless
remains necessary to examine all the relevant circumstances before excluding him or her from refugee
status (para.98).

Whether assessment of proportionality is required: The CJEU recalled that exclusion from refugee
status under Article 12(2)(b) or (c) QD is linked to “the seriousness of the acts committed”, which
must be “of such a degree” that the applicant cannot legitimately claim international protection

48 The CJEU did not define these terms in its judgment, but note that para. 78 of the opinion of Advocate General
Mengozzi refers to “objective criteria (actual conduct) and subjective criteria (awareness and intent)”.
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(para.108). Assessing the seriousness of those acts and the individual responsibility of the applicant
requires taking into account “all the circumstances surrounding those acts and the situation of that
person”, following which the competent authority cannot be required to undertake a separate
assessment of proportionality since that would require a “fresh assessment of the level of seriousness
of the acts committed” (para.109).

Exclusion and protection against deportation: The CJEU noted that the exclusion of a person from
refugee status under Article 12(2) QD does not imply the adoption of a position on “the separate
question of whether that person can be deported to his country of origin” (para.110).

5. More favourable standards than the QD

In B and D, the CJEU also addressed the question whether, for purposes of Article 3 QD, it is
compatible with the QD for a Member State to grant asylum under its constitutional law to a person
who is excluded from refugee status under Article 12(2) QD as a person undeserving of international
protection:

Article 3 QD
(‘More favourable standards’)*°
Member States may introduce or retain more favourable standards for determining who qualifies as a
refugee or as a person eligible for subsidiary protection, and for determining the content of
international protection, in so far as those standards are compatible with this Directive.

Given that the purpose of the grounds for exclusion laid down in the QD is “to maintain the credibility
of the protection system provided for in that directive in accordance with the 1951 Geneva
Convention”, the CJEU held that the reservation in Article 3 QD precludes Member States from
introducing or retaining provisions granting refugee status under the QD to such a person (para.115).

However, given also the closing words of Article 2(g) QD [Article 2(h) Recast], the CJEU added that
it is clear that the QD does not preclude a person from applying for “another kind of protection”
outside the scope of the QD: (para.116)

Article 2(g) initial QD [Article 2(h) Recast]
(‘Definitions’)

‘application for international protection’ means a request made by a third-country national or a
stateless person for protection from a Member State, who can be understood to seek refugee status or
subsidiary protection status, and who does not explicitly request another kind of protection, outside the
scope of this Directive, that can be applied for separately;

That other kind of protection would not count as “international protection” within the meaning of the
QD, but would be “national protection” granted in accordance with national law “on a discretionary

49 See also recital 8 of the initial QD and recital 14 of the recast QD. Recital 8 of the initial QD states: “It is in the very
nature of minimum standards that Member States should have the power to introduce or maintain more favourable
provisions for third country nationals or stateless persons who request international protection from a Member State,
where such a request is understood to be on the grounds that the person concerned is either a refugee within the meaning
of Article 1(A) of the Geneva Convention, or a person who otherwise needs international protection.” Recital 14 of the
recast QD states: “Member States should have the power to introduce or maintain more favourable provisions than the
standards laid down in this Directive for third-country nationals or stateless persons who request international protection
from a Member State, where such a request is understood to be on the grounds that the person concerned is either a
refugee within the meaning of Article 1(A) of the Geneva Convention, or a person eligible for subsidiary protection.”
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and goodwill basis or for humanitarian reasons”, as envisaged by recital 9 QD [Recital 15 Recast]:
(paras.117-118)

Recital 9 initial QD [Recital 15 Recast]

Those third-country nationals or stateless persens; {persons} who are allowed to remain in the
territories of the Member States for reasons not due to a need for international protection but on a
discretionary basis on compassionate or humanitarian greunds; {grounds} fall outside the scope of this
Directive.

However, in order not to infringe the system established by the QD, that other kind of protection must
not be confused with refugee status: the national rules under which it is granted must therefore permit
a clear distinction between national protection and protection under the QD (paras.119-120).

C. The CJEU case law on the eligibility criteria for subsidiary protection

1. Introduction

Summary of case law: As of the end of 2013, the CJEU had issued one preliminary ruling concerning
the criteria for subsidiary protection status.>® The ruling centred on the interpretation of Article 15(c)
QD, concerning a risk of suffering serious harm in a situation of international or internal armed
conflict. Although the ruling concerned the interpretation of the initial QD, it will remain equally
valid for the interpretation of the recast QD since Article 15(c) was unchanged by the recast.

Two preliminary references concerning the criteria for subsidiary protection status were pending
before the CJEU at the end of 2013. One case concerned the interpretation of the concept of “internal
armed conflict” in Article 15(c) QD;>! the other case touched upon the question whether a lack of
appropriate health care can fall within the scope “serious harm” as defined in Article 15 QD.%2

Definition of a person eligible for subsidiary protection: For purposes of the QD, a “person eligible
for subsidiary protection” is defined as follows:

Article 2(e) initial QD [Article 2(f) Recast]
(‘Definitions’)

‘person eligible for subsidiary protection’ means a third-country national or a stateless person who
does not qualify as a refugee but in respect of whom substantial grounds have been shown for believing
that the person concerned, if returned to his or her country of origin, or in the case of a stateless person,
to his or her country of former habitual residence, would face a real risk of suffering serious harm as
defined in Article 15, and to whom Article 17(1) and (2) de {does} not apply, and is unable, or, owing
to such risk, unwilling to avail himself or herself of the protection of that country;

As noted above, the CJEU held in Salahadin Abdulla that the QD governs “two distinct systems” of
protection, “firstly, refugee status and, secondly, subsidiary protection status, in view of the fact that
Article 2(e) of the Directive [Article 2(f) of the Recast] states that a person eligible for subsidiary
protection is one ‘who does not qualify as a refugee’.” (para.78)

%0 CJEU, Meki Elgafaji and Noor Elgafaji v. Staatssecretaris van Justitie, C-465/07, Judgment of 17 February 2009.

51 CJEU, Aboubacar Diakité v. Commissaire général aux réfugiés et aux apatrides, C-285/12, Reference from Conseil
d'Etat (Belgium) of 7 June 2012, Opinion of Advocate General Mengozzi delivered on 18 July 2013.

52 CJEU, Mohamed M’Bodj v Conseil des ministers, C-542/13, Reference from Cour constitutionnelle (Belgium) of 17
October 2013.
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Detailed provisions concerning the interpretation and application of the definition of a person eligible
for subsidiary protection are laid down in Chapter II (‘Assessment of applications for international
protection’) and Chapter V (‘Qualification for subsidiary protection’) of the QD.>® Whereas the
provisions in Chapter V concern subsidiary protection only, as noted above the provisions in Chapter
Il are common to both the refugee definition and the definition of a person eligible for subsidiary
protection.

Note: Whereas the QD distinguishes between the criteria for being recognized as a
“refugee”and the criteria for being granted “refugee status”, it makes no such distinction with
respect to subsidiary protection: all persons qualifying for “subsidiary protection” must,
without exception, be granted “subsidiary protection status”.>* Persons granted subsidiary
protection status benefit from the protection defined in Chapter VII QD (‘Content of
international protection’) (see chapter 1.3 of this manual).

Principles for interpretation: The CJEU has not set out any general considerations for the
interpretation of the definition of a person eligible for subsidiary protection as it has done for the
refugee definition above. But the same considerations would clearly apply, apart from the reference
to the 1951 Refugee Convention.

As to the QD’s purpose, note that recital 25 QD [Recital 34 Recast] states:*®

Recital 25 initial QD [Recital 34 Recast]

It is necessary to introduce {common} criteria on the basis of which applicants for international
protection are to be recognized as eligible for subsidiary protection. Those criteria should be drawn
from international obligations under human rights instruments and practices existing in Member States.

Article 78(1) TFEU (ex Article 63(1) TEC) provides in that regard that: “[t]he Union shall develop a
common policy on asylum, subsidiary protection and temporary protection with a view to offering
appropriate status to any third-country national requiring international protection and ensuring
compliance with the principle of non-refoulement. This policy must be in accordance with the Geneva
Convention of 28 July 1951 and the Protocol of 31 January 1967 relating to the status of refugees,
and other relevant treaties” (emphases added).>®

2. Inclusion criteria
a) Real risk
The requirement that a person eligible for subsidiary protection be at “real risk” of suffering serious

harm was indirectly addressed by the CJEU in the case of Elgafaji,®’ in the context of providing an
interpretation of “serious harm” in the following situation defined in Article 15(c) QD:

%3 Article 18 QD provides: “Member States shall grant subsidiary protection status to a third-country national or stateless
person eligible for subsidiary protection in accordance with Chapters II and V.”

5 Article 18 QD.

%5 See also Article 1 QD.

% See also Article 78(2) TFEU: “For the purposes of paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, shall adopt measures for a common European asylum system
comprising: ... (b) a uniform status of subsidiary protection for nationals of third countries who, without obtaining
European asylum, are in need of international protection; ...”

57 CJEU, Meki Elgafaji and Noor Elgafaji v. Staatssecretaris van Justitie, C-465/07, Judgment of 17 February 2009.
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Article 15 QD
(‘Serious harm’)

Serious harm consists of:
[...]

(c) serious and individual threat to a civilian's life or person by reason of indiscriminate violence in
situations of international or internal armed conflict.

On the one hand, the CJEU defined the threat referred to in Article 15(c) QD in terms of whether the
degree of indiscriminate violence had reached the threshold of real risk:

“[T]he existence of such a threat can exceptionally be considered to be established where the
degree of indiscriminate violence characterising the armed conflict taking place [...] reaches such
a high level that substantial grounds are shown for believing that a civilian, returned to the relevant
country or, as the case may be, to the relevant region [of that country], would, solely on account
of his presence on the territory of that country or region, face a real risk of being subject to that
threat.” (para.43)®

On the other hand, the Court also held that:

“[although the applicant is not required to adduce evidence that he or she is specifically targeted],
the more the applicant is able to show that he is specifically affected by reason of factors particular
to his personal circumstances, the lower the level of indiscriminate violence required for him to
be eligible for subsidiary protection.” (para.39)

The CJEU considered that the level of indiscriminate violence required for eligibility for subsidiary
protection may also be lower where it is established that the applicant has already been subject to
serious harm, since, as stipulated in Article 4(4) QD, that may itself be a serious indication of real
risk: (para.40)

Article 4(4) QD
(‘Assessment of facts and circumstances’)

The fact that an applicant has already been subject to persecution or serious harm or to direct threats
of such persecution or such harm, is a serious indication of the applicant's well-founded fear of
persecution or real risk of suffering serious harm, unless there are good reasons to consider that such
persecution or serious harm will not be repeated.

In order to avoid concluding that the above reasoning is circular, it seems necessary to read the CJEU
as saying that where an application for subsidiary protection is based on Article 15(c) QD, the test
under that Article and the test for “real risk” are inextricably interlinked.

It should also be noted that the CJEU pointed out that the situation envisaged by Article 15(c) QD is
exceptional, bearing in mind that recital 26 QD [Recital 35 Recast] states the following: (para.37)

Recital 26 QD [Recital 35 Recast]

Risks to which a population of a country or a section of the population is generally exposed do normally
not create in themselves an individual threat which would qualify as serious harm.

The Court held that although the above recital implies that a risk linked to the general situation in the
country of origin is not, as a rule, sufficient to establish that a specific individual meets the test in

%8 See also Elgafaji, para. 35.
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Article 15(c) QD, it nevertheless allows — by the use of the word “normally” — for the possibility of
satisfying that test by:

“an exceptional situation characterized by such a high degree of risk that substantial grounds have
been shown for believing that that person would be subject individually to the degree of risk in
question” (para.37).

The CJEU considered that its interpretation of Article 15(c) QD, in conjunction with Article 2(e)
[Article 2(f) Recast] QD, is fully compatible with the rights guaranteed under the ECHR, including
the case law of the European Court of Human Rights relating to Article 3 ECHR (para.44). The CJEU
drew attention in particular to the following paragraphs of the judgment of the European Court of
Human Rights in NA. v. the United Kingdom:

“... the Court [ECtHR] has never excluded the possibility that a general situation of violence in
a country of destination will be of a sufficient level of intensity as to entail that any removal to it
would necessarily breach Article 3 of the Convention. Nevertheless, the Court would adopt such
an approach only in the most extreme cases of general violence, where there was a real risk of ill-
treatment simply by virtue of an individual being exposed to such violence on return.

... Exceptionally, however, in [less extreme] cases where an applicant alleges that he or she is a
member of a group systematically exposed to a practice of ill-treatment, the Court has considered
that the protection of Article 3 of the Convention enters into play when the applicant establishes
that there are serious reasons to believe in the existence of the practice in question and his or her
membership of the group concerned [...] In those circumstances, the Court will not then insist
that the applicant show the existence of further special distinguishing features if to do so would
render illusory the protection offered by Article 3. This will be determined in light of the
applicant’s account and the information on the situation in the country of destination in respect
of the group in question [...]

... Indetermining whether it should or should not insist on further special distinguishing features,
it follows that the Court may take account of the general situation of violence in a country. It
considers that it is appropriate for it to do so if that general situation makes it more likely that the
authorities (or any persons or group of persons where the danger emanates from them) will
systematically ill-treat the group in question [...]"*°

b) Serious harm

In essence, the question before the CJEU in Elgafaji was whether Article 15(c) QD, read in
conjunction with Article 2(e) QD [Article 2(f) Recast], must be interpreted as meaning that the
existence of a “serious and individual threat” to the life or person of the applicant is subject to the
requirement that the applicant is “specifically targeted by reason of factors particular to his or her
circumstances” (para.30).

% ECtHR, NA. v. the United Kingdom, No. 25904/07, Judgment of 17 July 2008, paras. 115-117. NA. v. the United
Kingdom and related cases are discussed further in Part Il of this manual concerning the case law of the ECtHR: see Part
I1, chapter 2.2, section B(3)(a). Note also ECtHR, Sufi and EImi v. the United Kingdom, Nos. 8319/07 and 11449/07,
Judgment of 28 June 2011, paras. 220 - 226, commenting on the relationship between Article 15(c) QD and Article 3
ECHR. See in particular para. 226: “The jurisdiction of this Court [ECtHR] is limited to the interpretation of the
Convention [ECHR] and it would not, therefore, be appropriate for it to express any views on the ambit or scope of article
15(c) of the Qualification Direction [sic]. However, based on the ECJ’s interpretation in Elgafaji, the Court is not
persuaded that Article 3 of the Convention, as interpreted in NA, does not offer comparable protection to that afforded
under the Directive. In particular, it notes that the threshold set by both provisions may, in exceptional circumstances, be
attained in consequence of a situation of general violence of such intensity that any person being returned to the region
in question would be at risk simply on account of their presence there.”
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While the CJEU’s answer to that question has already been addressed above, certain points made by
the Court in reaching its answer are more appropriately addressed under the present sub-heading.

Note: The transposition and application of Article 15(c) QD has raised particular interpretative
challenges for EU Member States. For further information, see UNHCR, Safe at Last? Law and
practice in selected EU Member States with respect to asylum-seekers fleeing indiscriminate
violence, July 2011 [Link]

The three types of serious harm: The CJEU noted that Article 15 QD defines three types of serious
harm: paragraphs (a) and (b) cover situations in which the individual is exposed to the risk of a
“particular type of harm”, whereas paragraph (c) refers more generally to a “threat ... to a civilian’s
life or person”: (paras.32-34)

Article 15 QD
(‘Serious harm’)

Serious harm consists of:
(a) {the} death penalty or execution; or

(b) torture or inhuman or degrading treatment or punishment of an applicant in the country of origin;
or

(c) serious and individual threat to a civilian's life or person by reason of indiscriminate violence in
situations of international or internal armed conflict.

The CJEU compared the provisions of Article 15 QD with the fundamental rights guaranteed under
the ECHR, noting that those rights form a part of the general principles of Community (now EU) law,
observance of which is ensured by the CJEU taking the case law of the European Court of Human
Rights into consideration. Having been asked about the relationship between Article 15(c) QD and
Article 3 ECHR, the CJEU pointed out that it is actually Article 15(b) QD which corresponds, in
essence, to Article 3 ECHR: (para.28)

Article 3 ECHR
No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

The CJEU noted that the content of Article 15(c) QD is different from that of Article 3 ECHR, and
that Article 15(c) QD must therefore be interpreted independently, “although with due regard for
fundamental rights, as they are guaranteed under the ECHR” (para.28).%

The CJEU has not yet considered the field of application of Article 15(a) QD.

It is perhaps noteworthy that the CJEU did not make any reference in the above to the EU Charter of
Fundamental Rights, but this may be explained by the fact that its ruling pre-dated the entry into force
of the Treaty of Lisbon on 1 December 2009. It was not until that date that the Charter acquired
legally binding effect, even though the rights and principles that it reaffirms were already considered
to be reflective of general principles of Community (now EU) law at the time of its initial
proclamation in December 2000.

%0 Given the abovementioned reference by the CJEU to the judgment of the European Court of Human Rights in NA. v.
the United Kingdom in the context of interpreting Article 15(c) QD, Article 3 ECHR clearly remains one of the relevant
rights to which due regard must be had. While the CJEU sought to identify an interpretation of Article 15 QD “which is
likely to ensure that Article 15(c) of the Directive has its own field of application” (para.36), the judgment in NA. v. the
United Kingdom would would seem equally pertinent to the interpretation of Article 15(b) QD, and the CJEU may
therefore be accepting that there is some overlap between Article 15(b) and (c) of the QD.
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Reconciling the requirements in Article 15(c) QD that the ‘individual’ threat be by reason of
‘indiscriminate’ violence: The CJEU held in Elgafaji that “indiscriminate” is a term which may
extend to people “irrespective of their personal circumstances” (para.34). In that context, the word
“individual” must be understood as covering harm to civilians “irrespective of their identity” where
the level of indiscriminate violence is such that any civilian is at real risk of a threat to his or her life
or person (para.35). Additionally, given that Article 15(c) must be subject to a coherent interpretation
in relation to Articles 15(a) and 15(b), both of which require “a clear degree of individualization”,
Article 15(c) must be interpreted “by close reference to that individualization” (para.38). As already
discussed above, in that regard the CJEU envisaged two situations in which the intensity of
indiscriminate violence could be lower: (i) where it it is established that the applicant has already
been subject to serious harm; (ii) where the applicant is able to show that he or she is specifically
affected by reason of factors particular to his or her personal circumstances.

Interpretation of ‘internal armed conflict’ in Article 15(c) OD: In the case of Aboubacar Diakité,®
the CJEU was asked whether the concept of “internal armed conflict” in Article 15(c) QD should be
interpreted in accordance with international humanitarian law (IHL), or whether other criteria should
be used for determining that an “internal armed conflict” exists. As of the end of 2013, Advocate
General Mengozzi had delivered his opinion in the case but the CJEU had not issued its judgment.

Whether “serious harm” may include a lack of appropriate health care: In the case of M’Bodj,®?
which was still pending at the end of 2013, the CJEU was asked a question touching upon whether
the criteria for the grant of subsidiary protection must be interpreted as applying to a person who “has
been authorized by an administrative authority of a Member State to reside in the territory of that
Member State and who suffers from an illness occasioning a real risk to his life or physical integrity
or a real risk of inhuman or degrading treatment in the case where there is no appropriate treatment
in his country of origin or in the country in which he resides?”

¢) Protection

The CJEU briefly touched upon the “protection” criteria for subsidiary protection status in the case
of Elgafaji, in which the Court held that the assessment of an application for subsidiary protection
with respect to Article 15(c) QD may take into account:

“the geographical scope of the situation of indiscriminate violence and the actual destination of
the applicant in the event that he is returned to the relevant country, as is clear from Article 8(1)
of the Directive” (para.40).

Article 8 QD
(‘Internal protection’)®

1. As part of the assessment of the application for international protection, Member States may
determine that an applicant is not in need of international protection if in a part of the country of origin

61 CJEU, Aboubacar Diakité v. Commissaire général aux réfugiés et aux apatrides, C-285/12, Reference from Conseil
d'Etat (Belgium) of 7 June 2012, Opinion of Advocate General Mengozzi delivered on 18 July 2013.

62 CJEU, Mohamed M’Bod;j v Conseil des ministers, C-542/13, Reference from Cour constitutionnelle (Belgium) of 17
October 2013.

83 See also recital 27 recast QD: “Internal protection against persecution or serious harm should be effectively available
to the applicant in a part of the country of origin where he or she can safely and legally travel to, gain admittance to and
can reasonably be expected to settle. Where the State or agents of the State are the actors of persecution or serious harm,
there should be a presumption that effective protection is not available to the applicant. When the applicant is an
unaccompanied minor, the availability of appropriate care and custodial arrangements, which are in the best interest of
the unaccompanied minor, should form part of the assessment as to whether that protection is effectively available.”
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ant-€3 d ay at pa aatrs{, he or she:
(a) has no well-founded fear of being persecuted or is not at real risk of suffering serious harm; or
(b) has access to protection against persecution or serious harm as defined in Article 7;

and he or she can safely and legally travel to and gain admittance to that part of the country and can
reasonably be expected to settle there.}

2. In examining whether an applicant has a well-founded fear of being persecuted or is at real risk of
suffering serious harm, or has access to protection against persecution or serious harm in a part of the
country of origin in accordance with paragraph 1, Member States shall at the time of taking the decision
on the application have regard to the general circumstances prevailing in that part of the country and
to the personal circumstances of the applicant in accordance with Article 4. To that end, Member States
shall ensure that precise and up-to-date information is obtained from relevant sources, such as the
United Nations High Commissioner for Refugees and the European Asylum Support Office.

3. Cessation criteria

No case law yet.

4. Exclusion criteria

The CJEU has not yet been asked to interpret any of the grounds for exclusion from subsidiary
protection, but note that in EI Kott® it stated the following with respect to the ground for exclusion

from refugee status contained in Article 12(1)(a) QD:

“[A]s it refers only to refugee status, Article 12(1)(a) of [the QD] does not exclude any person
from subsidiary protection status within the meaning of Article 2(e) [Article 2(f) of the Recast]
of the directive, and Article 17 thereof, which sets out the grounds for exclusion from subsidiary
protection, contains no reference to protection or assistance from an agency such as UNRWA.”
(para.68)

5. More favourable standards than the QD

No case law yet.

D. The CJEU case law on assessment of claims for refugee status and subsidiary

protection status

1. Introduction

As of the end of 2013, preliminary rulings by the CJEU concerning the assessment of claims for
refugee status and subsidiary protection status had addressed the following issues: (i) the distinction
between establishing the facts of a claim and the legal appraisal of the claim; (ii) the duty of the
Member State to cooperate with the applicant in establishing the facts of his or her claim. Although
the rulings concerned the interpretation and application of the initial QD, they will remain equally
valid for the with respect to the recast QD, the relevant provisions of which are unchanged.

64 CJEU, Mostafa Abed EI Karem EI Kott and Others v. Bevandorlasi és Allampolgarsagi Hivatal, C-364/11, Judgment
of 19 December 2012.
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One preliminary reference concerning the assessment of claims was pending before the CJEU at the
end of 2013.% The question referred concerned the assessment of the credibility of an applicant’s
declared sexual orientation.

2. Assessment of the risk facing the applicant

The CJEU has held that the assessment of the extent of the risk facing the applicant in his or her
country of origin must in all cases “be carried out with vigilance and care, since what are at issue are
issues relating to the integrity of the person and to individual liberties, issues which relate to the
fundamental values of the Union.”®® It is to be based solely on “a specific evaluation of the facts and
circumstances, in accordance with the rules laid down in particular by Article 4 [QD]”:%’

Avrticle 4 initial QD
(‘Assessment of facts and circumstances’)

1. Member States may consider it the duty of the applicant to submit as soon as possible all {the}
elements needed to substantiate the application for international protection. In cooperation with the
applicant it is the duty of the Member State to assess the relevant elements of the application.

2. The elements referred to in ef paragraph 1 consist of the applicant's statements and all {the}
documentation at the applicant’s disposal regarding the applicant's age, background, including that of
relevant relatives, identity, nationality(ies), country(ies) and place(s) of previous residence, previous
asylum applications, travel routes, identityand travel documents and the reasons for applying for
international protection.

3. The assessment of an application for international protection is to be carried out on an individual
basis and includes taking into account:

(a) all relevant facts as they relate to the country of origin at the time of taking a decision on the
application; including laws and regulations of the country of origin and the manner in which
they are applied;

(b) the relevant statements and documentation presented by the applicant including information on
whether the applicant has been or may be subject to persecution or serious harm;

(c) the individual position and personal circumstances of the applicant, including factors such as
background, gender and age, so as to assess whether, on the basis of the applicant's personal
circumstances, the acts to which the applicant has been or could be exposed would amount to
persecution or serious harm;

(d) whether the applicant's activities since leaving the country of origin were engaged in for the sole
or main purpose of creating the necessary conditions for applying for international protection,
so as to assess whether these activities wiH {would} expose the applicant to persecution or
serious harm if returned to that country;

(e) whether the applicant could reasonably be expected to avail himself {or herself} of the protection
of another country where he {or she} could assert citizenship.

4. The fact that an applicant has already been subject to persecution or serious harm or to direct threats
of such persecution or such harm, is a serious indication of the applicant's well-founded fear of
persecution or real risk of suffering serious harm, unless there are good reasons to consider that such
persecution or serious harm will not be repeated.

5. Where Member States apply the principle according to which it is the duty of the applicant to
substantiate the application for international protection and where aspects of the applicant's statements
are not supported by documentary or other evidence, those aspects shall not need ecenfirmation;
{confirmation} when the following conditions are met:

(a) the applicant has made a genuine effort to substantiate his application;

(b) all relevant elements; {elements} at the applicant's disposal, have been submitted, and a
satisfactory explanation regarding any lack of other relevant elements has been given;

85 CJEU, A, B and C v. Staatssecretaris van Veiligheid en Justitie, Joined Cases C-148/13, C-149/13 and C-150/13, Raad
van State (the Netherlands) of 25 March 2013.

% Salahadin Abdulla, cited above, para. 90. See also Y and Z, cited above, para. 77; X, Y and Z, cited above, para. 73.
7Y and Z, cited above, para. 77; X, Y and Z, cited above, para. 73.
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(c) the applicant's statements are found to be coherent and plausible and do not run counter to
available specific and general information relevant to the applicant's case;

(d) the applicant has applied for international protection at the earliest possible time, unless the
applicant can demonstrate good reason for not having done so; and

(e) the general credibility of the applicant has been established.

3. Two-stage assessment

In M.M.,®8 the CJEU held that the “assessment of facts and circumstances”, to which Article 4 QD
relates, takes place in two separate stages: (para.64)

(i)

(i)

“the establishment of factual circumstances which may constitute evidence that supports
the application”;

“the legal appraisal of that evidence, which entails deciding whether, in light of the
specific facts of a given case, the substantive conditions ... for the grant of international
protection are met”.

However, the QD “in no way seeks ... to prescribe the procedural rules applicable the examination
of an application for international protection or, therefore, to determine the procedural safeguards
which must, in that respect, be afforded to an applicant” (para.73). The QD’s sole purpose is to lay
down “on the one hand, the criteria common to all the Member States as regards the substantive
conditions which nationals of third countries must meet in order to qualify for international protection
and, on the other, the substance of that protection” (para.72).

4. The Member State’s duty to cooperate with the applicant

In M.M., the CJEU held that Article 4(1) QD relates only to the first stage of the assessment,
concerning “the determination of the facts and circumstances qua evidence which may substantiate
the asylum application”: (para.67)

Article 4(1) QD
(‘Assessment of facts and circumstances’)

Member States may consider it the duty of the applicant to submit as soon as possible all {the} elements
needed to substantiate the application for international protection. In cooperation with the applicant it
is the duty of the Member State to assess the relevant elements of the application.

The CJEU interpreted the duty of the Member State to cooperate with the applicant as follows:

“... Under Article 4(1) of [the QD], although it is generally for the applicant to submit all elements
needed to substantiate the application, the fact remains that it is the duty of the Member State to
cooperate with the applicant at the stage of determining the relevant elements of that application.

... This requirement that the Member State cooperate therefore means, in practical terms, that if,
for any reason whatsoever, the elements provided by an applicant for international protection are
not complete, up to date or relevant, it is necessary for the Member State concerned to cooperate
actively with the applicant, at that stage of the procedure, so that all the elements needed to
substantiate the application may be assembled. A Member State may also be better placed than
an applicant to gain access to certain types of documents.

8 CJEU, M.M. v. Minister for Justice, Equality and Law Reform, Ireland and Attorney General, C-277/11, Judgment of
22 November 2012.
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... Moreover, the interpretation set out in the previous paragraph finds support in Article 8(2)(b)
of [the Asylum Procedures Directive], pursuant to which Member States are to ensure that precise
and up-to-date information is obtained on the general situation prevailing in the countries of origin
of applicants for asylum and, where necessary, in countries through which they have transited.”
(paras.65-67)

Avrticle 8(2)(b) initial Asylum Procedures Directive [Article 8(3)(b) Recast]
(‘Requirements for the examination of applications’)

Member States shall ensure that decisions by the determining authority on applications for asyum
{international protection} are taken after an appropriate examination. To that end, Member States shall
ensure that:

[...]
(b) precise and up-to-date information is obtained from various sources, such as {EASO} and the-United

Nations High-CommissionerforRefugees{(UNHCR)} UNHCR {and relevant international human rights
organisations}, as to the general situation prevailing in the countries of origin of applicants fer-asylum
and, where necessary, in countries through which they have transited, and that such information is
made available to the personnel responsible for examining applications and taking decisions;

The CJEU held that the duty of the Member State to cooperate with the applicant does not extend to
supplying the applicant, before the adoption of a negative decision on his or her application, with the
elements on which it intends to base its decision and to seek the applicant’s observations in that regard
(para.60). On the contrary, the appraisal of the conclusions to be drawn from the evidence provided
in support of the application concerns the second stage of the assessment, which is solely the
responsibility of the competent national authority of the Member State concerned (paras.69-70).

5. Assessment of credibility

In March 2013, the Dutch Council of State referred the following question to the CJEU in the joined
cases of A, B and C:%°

“What limits do Article 4 of [the QD], and the Charter of Fundamental Rights of the European
Union, in particular Articles 3 [‘Right to the integrity of the person’] and 7 [‘Respect for private
and family life’] thereof, impose on the method of assessing the credibility of a declared sexual
orientation, and are those limits different from the limits which apply to assessment of the
credibility of the other grounds of persecution and, if so, in what respect?”

The hearing of the case by the CJEU was still pending at the time of writing at the end of 2013.
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A. Introduction

Under EU law, persons granted refugee status or subsidiary protection status benefit from
“international protection” as defined in Chapter VII of the Qualification Directive (“initial QD) and
its recast (“recast QD”).!

The content of such protection depends on whether the person concerned has been granted refugee

status or subsidiary protection status, although the adoption of the recast QD led to a greater

approximation between the two statuses, in particular with regard to access to employment and health
2

care.

Accompanying family members who do not individually qualify for refugee status or subsidiary
protection status are also entitled to the benefits provided for in Chapter V11 of the QD. Whereas the
initial QD allowed Member States to attach conditions to such benefits insofar as family members of
beneficiaries of subsidiary protection are concerned, the recast QD removed this limitation.®

Under EU law more generally, persons granted refugee status also benefit from the provisions of the
Family Reunion Directive* and of the amended Long-Term Residents Directive.® Persons granted
subsidiary protection status also benefit from the provisions of the latter directive, but are not covered
by the former directive.®

Refugees may also specifically be included within the personal scope of certain other EU legislative
acts which are not of general application and from which they would not otherwise benefit, such as
the Regulation on the Coordination of Social Security Systems.’

! Chapter VI1I of the QD does not apply to persons who are recognized as refugees but nevertheless denied refugee status
under Article 14(4) and (5) of the QD. Article 14(6) QD provides that such persons “are entitled to rights set out in or
similar to those set out in Articles 3, 4, 16, 22, 31, 32 and 33 of the Geneva Convention in so far as they are present in the
Member State.”

2 Article 26 QD (‘Access to employment’) and Article 29 QD (‘Healthcare’) [Article 30 Recast].

3 Compare the difference in wording of Article 23(2) in the initial QD and in the recast QD. Note that although the initial
QD allows Member States to attach conditions concerning family members of beneficiaries of subsidiary protection, it
nevertheless requires that an “adequate standard of living” be guaranteed. Note further Recital 29 of the initial QD: “While
the benefits provided to family members of beneficiaries of subsidiary protection status do not necessarily have to be the
same as those provided to the qualifying beneficiary, they need to be fair in comparison to those enjoyed by beneficiaries
of subsidiary protection status.”

4 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification [Link].

5 Directive 2011/51/EU of the European Parliament and of the Council of 11 May 2011 amending Council Directive
2003/109/EC to extend its scope to beneficiaries of international protection [Link].

& Article 3(2)(c) Family Reunion Directive.

7 See recital 7 and Articles 1(h) and 2(1) of Regulation (EC) No 883/2004 of the European Parliament and of the Council
of 29 April 2004 on the coordination of social security systems [LinkK].
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The present chapter covers the case law of the CJEU concerning the elements of international
protection that are defined in Chapter VII of the QD. It uses the same notation and terminology for
referring to the QD as the previous chapter.

B. The CJEU case law on the content of ‘international protection’ within the

meaning of the QD
1. Introduction

As of the end of 2013, the only point that had already been addressed by the CJEU in relation to
Chapter VII of the QD was a point about non-refoulement, as mentioned below.

Additionally, there were two cases pending before the CJEU concerning the interpretation of
provisions in Chapter VIl of the QD. One case concerned the grounds for issuing and revoking

residence permits;® the other case concerned the treatment of “vulnerable persons”.®

2. Non-refoulement

Article 21 QD
(‘Protection from refoulement”)

1. Member States shall respect the principle of non-refoulement in accordance with their international
obligations.

2. Where not prohibited by the international obligations mentioned in paragraph 1, Member States may
refoule a refugee, whether formally recognised or not, when:

(a) there are reasonable grounds for considering him or her as a danger to the security of the
Member State in which he or she is present; or

(b) he or she, having been convicted by a final judgement of a particularly serious crime, constitutes
a danger to the community of that Member State.

3. Member States may revoke, end or refuse to renew or to grant the residence permit of (or to) a refugee
to whom paragraph 2 applies.

Article 33 of the 1951 Refugee Convention

1. No Contracting State shall expel or return (* refouler ") a refugee in any manner whatsoever to the
frontiers of territories where his life or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political opinion.

2. The benefit of the present provision may not, however, be claimed by a refugee whom there are
reasonable grounds for regarding as a danger to the security of the country in which he is, or who,
having been convicted by a final judgement of a particularly serious crime, constitutes a danger to the
community of that country.

In B and D, the CJEU pointed out that the provisions of Article 21(2) QD reflect those of Article
33(2) of the 1951 Refugee Convention:

“It is appropriate to point out ... that, within the system of [the QD], any danger which a refugee
may currently pose to the Member State concerned is to be taken into consideration ... [inter alia

8 CJEU, H.T. v Land Baden-Wiirttemberg, C-373/13, Reference from Verwaltungsgerichtshof Baden-Wirttemberg
(Germany) of 2 July 2013.
® CJEU, H.T. v Land Baden-Wiirttemberg, C-373/13, Reference from Verwaltungsgerichtshof Baden-Wirttemberg
(Germany) of 2 July 2013.
10 CJEU, Bundesrepublik Deutschland v. B and D, Joined Cases C-57/09 and C-101/09, Judgment of 9 November 2010.
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under] Article 21(2) of the directive, which provides that the host Member State may — as it is
also entitled to do under Article 33(2) of the 1951 Geneva Convention — refoule a refugee where
there are reasonable grounds for considering him to be a danger to the security or the community
of that Member State.” (para.101)

3. Residence permits

Pending case: In the case of HT,'* which was pending before the CJEU at the end of 2013, the CJEU
was asked inter alia about the relationship between the exception to the prohibition of refoulement in

Article 21(2) QD, and the reference to “compelling reasons of national security and public order” in
Article 24(1) QD:

Article 24(1) QD
(‘Residence permits’)
As soon as possible after their-status international protection has been granted, Member States shall
issue to beneficiaries of refugee status a residence permit which must be valid for at least 3 years and
renewable{,} unless compelling reasons of national security or public order otherwise require, and
without prejudice to Article 21(3).

[..]

The CJEU was also asked how “compelling reasons of national security or public order” should be
interpreted in relation to “the risks represented by support for a terrorist association”.

In detail, the questions asked were as follows:

“1. (@) Must the rule contained in the first subparagraph of Article 24(1) of [the QD], concerning
the obligation of Member States to issue a residence permit to persons who have been granted
refugee status, be observed even in the case of revocation of a previously issued residence permit?

(b)  Must that rule therefore be interpreted as meaning that it precludes the revocation or
termination of the residence permit (by expulsion under national law, for example) of a
beneficiary of refugee status in cases where the conditions laid down in Article 21(3) in
conjunction with (2) of [the QD] are not fulfilled or there are ‘compelling reasons of national
security or public order’ within the meaning of the first subparagraph of Article 24(1) of [the

QDJ?
2. If the first question is to be answered in the affirmative:

(@ How must the ground for exclusion of ‘compelling reasons of national security or public
order’ in the first subparagraph of Article 24(1) of [the QD] be interpreted in relation to the risks
represented by support for a terrorist association?

(b) Isit possible for ‘compelling reasons of national security or public order’ within the meaning
of the first subparagraph of Article 24(1) of [the QD] to exist in the case where a beneficiary of
refugee status has supported the PKK, in particular by collecting donations and regularly
participating in PKK-related events, even if the conditions for non-compliance with the principle
of non-refoulement laid down in Article 33(2) of the Geneva Convention relating to the Status of
Refugees and also, therefore, the conditions laid down in Article 21(2) of [the QD] are not
fulfilled?

3. If Question 1(a) is to be answered in the negative:

11 CJEU, H.T. v Land Baden-Wirttemberg, C-373/13, Reference from Verwaltungsgerichtshof Baden-W(rttemberg
(Germany) of 2 July 2013.
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Is the revocation or termination of the residence permit issued to a beneficiary of refugee status
(by expulsion under national law, for example) permissible under European Law only in cases
where the conditions laid down in Article 21(3) in conjunction with (2) of [the QD] (or the
identically-worded provisions of [the recast QD]) are satisfied?”

4. Vulnerable persons
Pending case: In the case of M Bodj,** which was pending before the CJEU at the end of 2013, the

CJEU was asked inter alia about the obligation in Article 20(3) QD to take into account the specific
situation of “vulnerable persons” in implementing Chapter VII of the QD:

Avrticle 20(3) QD
(‘General rules”)

When implementing this Chapter, Member States shall take into account the specific situation of
vulnerable persons such as minors, unaccompanied minors, disabled people, elderly people, pregnant
women, single parents with minor children{, victims of human trafficking, persons with mental
disorders} and persons who have been subjected to torture, rape or other serious forms of
psychological, physical or sexual violence.

The question concerned the access of beneficiaries of subsidiary protection to social welfare and
healthcare bearing in mind the provisions of Belgian law concerning allowances for disabled persons.

C. Table of cases

CJEU judgments

Bundesrepublik Deutschland v. B and D (Germany), Joined Cases C-57/09 and C-101/09, Judgment [GC] of 9 November
2010 [Links: Judgment | Case summary | CJEU press release | Advocate General’s opinion | UNHCR statement]

Cases pending a ruling by the CJEU at the end of 2013

H.T. v Land Baden-Wirttemberg, C-373/13, Reference from Verwaltungsgerichtshof Baden-Wiirttemberg (Germany) of
2 July 2013 [Link: Questions]

Mohamed M’Bodj v Conseil des ministers, C-542/13, Reference from Cour constitutionnelle (Belgium) of 17 October

2013 [Link: Questions]

12 CJEU, Mohamed M’Bodj v Conseil des ministers, C-542/13, Reference from Cour constitutionnelle (Belgium) of 17
October 2013.
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A. Introduction

Under EU law, it is for each Member State to decide its own procedural rules for safeguarding the
rights that individuals derive from EU law, except where EU rules regulate the matter. This principle
— known as the “principle of national procedural autonomy” — is coupled with two other general
principles of EU law, the “principle of equivalence” and the “principle of effectiveness”. As stated
by the CJEU:

“[1]t is for the domestic legal system of each Member State to designate the courts and tribunals
having jurisdiction and to lay down the detailed procedural rules governing actions for
safeguarding rights which individuals derive from [EU] law, provided, first, that such rules are
not less favourable than those governing similar domestic actions (principle of equivalence) and,
secondly, that they do not render virtually impossible or excessively difficult the exercise of rights
conferred by [EU] law (principle of effectiveness)” (emphasis added).

With regard to national asylum procedures, two secondary instruments of EU law lay down rules
limiting the national procedural autonomy of the Member States: (i) the Asylum Procedures Directive
(“initial APD”) and its recast (“recast APD”), which regulate national procedures for granting and
withdrawing refugee status and subsidiary protection status; (ii) the Dublin Regulation (“Dublin I1”")
and its recast (“Dublin III"’), which establish the criteria and mechanisms determining the Member
State responsible for examining an application for refugee status or subsidiary protection status. As
with any other secondary instrument of EU law, these instruments must be interpreted and applied in
conformity with the EU Treaties, the EU Charter on Fundamental Rights and general principles of
EU law.

Additionally, the EU Charter and general principles of EU law in and of themselves establish rules
limiting national procedural autonomy in asylum procedures, insofar as those rules have not already
been incorporated into the abovementioned instruments. The rules help secure the effectiveness of

1 CJEU, J. van der Weerd and others, Joined Cases C-222/05 to C-225/05, Judgment of 7 June 2007, para. 28.
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the provisions on refugee status and subsidiary protection status in the Qualification Directive, and
include, in particular, the right to be heard and the right to an effective remedy.

The present chapter covers the CJEU’s case law on asylum procedures except for procedures that are
regulated by the Dublin Regulation, which are covered separately in chapter 1.5.

For further information on the initial APD and recast APD, see:
1. Text of the initial APD (2005/85/EC) [Link]
2. Text of the recast APD (2013/32/EU) [Link]

3. UNHCR provisional comments on the Council proposal for the initial APD, 10 February
2005 [Link]

4. UNHCR comparative analysis of the application of the initial APD in 12 EU Member States,
March 2010 [Full report: Link] [Key findings and recommendations: Link]

5. European Commission impact assessment of the initial APD, 21 October 2009 [Link]

6. Report from the Commission to the European Parliament and the Council on the application
of the initial APD, 8 September 2010 [Link]

7. UNHCR comments on the Commission's proposal for a recast of the initial APD, August
2010 [Link]

8. UNHCR comments on the Commission's amended proposal for a recast of the initial APD,
January 2012 [Link]

Deadlines for transposition of the APD: Member States were required to bring into force the laws,
regulations and administrative provisions necessary to comply with the initial APD by 1 December
2007, with the exception of Article 15 regarding the right to legal assistance and representation, for
which the deadline was 1 December 2008.2

Member States are required to transpose the recast APD by 20 July 2015, with the exception of
paragraphs 3, 4 and 5 of Article 31 regarding the time limits for concluding the examination at first
instance, for which the deadline for transposition is 20 July 2018.3

Transitional provisions: Article 52 of the recast APD provides that the national measures required
to comply with its provisions shall apply to applications for international protection lodged, and
procedures for the withdrawal of international protection started, after the deadline for transposition
of the provisions concerned or an earlier date. Applications lodged before that date shall be governed
by the national measures that were adopted to comply with the initial APD.

EU Member States bound by the APD: All EU Member States except the following are bound by
the APD:

(i) Denmark did not take part in the adoption of the initial APD and was not bound by its
terms;*

(i) Denmark, Ireland and the UK did not take part in the adoption of the recast APD and are
not bound by its terms,® although Ireland and the UK remain bound by the initial APD.

2 Article 43 initial APD.
8 Article 51 recast APD.
4 Recital 34 initial APD.
5 Recitals 58 and 59 recast APD.
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Acrticle 53 of the recast APD provides that, with effect from 21 July 2015, the initial APD is repealed
for the Member States bound by the recast.

B. The CJEU case law on asylum procedures

1. Introduction

As of the end of 2013, preliminary rulings by the CJEU concerning asylum procedures had addressed
the following issues: (i) purpose and scope of the initial APD; (ii) inadmissible applications; (iii) the
use of accelerated or prioritized procedures at first instance; (iv) the right to be heard, including in a
procedure for the examination of applications for subsidiary protection outside the framework of the
initial APD; (v) effective remedies.

Additionally, the CJEU had decided an action for annulment brought by the European Parliament
against the Council of the European Union, concerning the legislative procedure set out in the initial
APD for the adoption of a “minimum common list of third countries regarded as ‘safe countries of
origin’” and a “common list of third countries regarded as ‘European safe third countries’.® The
CJEU had also decided an infringement action brought by the European Commission against Ireland,
in which it held that Ireland had failed to meet its obligations for transposing the initial APD within
the deadline required by the directive.’

Two preliminary references were pending before the CJEU at the end of 2013. One case concerned
the timing of the consideration of an application for subsidiary protection;® the other case concerned
the suspensive effect of an appeal against the rejection of an application for subsidiary protection at
first instance.®

Although all of the case law discussed below concerns the initial APD, much of it is likely to remain
of relevance to the interpretation and application of the recast APD, as discussed in the sub-sections
marked “P> Recast APD €”.

2. Purpose and scope of the APD
a) Common minimum standards for asylum procedures

In Samba Diouf,'° the CJEU characterized the objective of the initial APD as being “to establish a
common system of safeguards serving to ensure that the [1951] Geneva Convention and fundamental
rights are fully complied with” (para.61).

In H.I1.D. and B.A.,** the CJEU noted that, as set out in recitals 3 and 4 and in Article 1 of the initial
APD, the purpose of the initial APD is “to establish common minimum standards for fair and efficient
asylum procedures in the Member States” (para.57). At the same time, the CJEU stressed the fact that

& CJEU, European Parliament v. Council of the European Union, C-133/06, Judgment [GC] of 6 May 2008.

" CJEU, European Commission v. Ireland, C-431/10, Judgment of 7 April 2011.

8 H.N. v. Minister for Justice, Equality and Law Reform, Ireland and the Attorney General (Ireland), C-604/12, Reference
from Supreme Court (Ireland) of 27 December 2012, Opinion of Advocate General Bot delivered on 7 November 2013.
® CJEU, Centre public d’action sociale d’Ottignies-Louvain-La-Neuve v. Moussa Abdida (Belgium), C-562/13, Reference
from Cour du travail de Bruxelles of 31 October 2013.

10 CJEU, Brahim Samba Diouf v. Ministre du Travail, de I’Emploi et de I'Immigration (Luxembourg), C-69/10, Judgment
of 28 July 2011.

11 CJEU, H.I.D. and B.A. v. Refugee Applications Commissioner and Others (Ireland), C-175/11, Judgment of 31 January
2013.
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Member States enjoy “in a number of respects, a discretion with regard to the implementation of the
provisions of [the directive] in light of the particular features of national law” (para.63).%2

It should be noted that according to recitals 3 and 4 of the initial APD, the “minimum standards” laid
down therein represent a “first measure” leading in the longer term to Community rules leading to a
“common asylum procedure” in the European Community, whereas recital 12 of the recast APD
states that the main objective of the recast is to “further develop” procedural standards, again with a
view to establishing a “common asylum procedure” in the EU.3

Both the initial APD and the recast APD provide that Member States may introduce or retain more
favourable procedural standards than in the directive, insofar as as those standards are compatible
with the directive.'*

b) Applicability of the APD to applications for subsidiary protection

As noted by the CJEU in M.M.,*® Article 3 of the initial APD provides that the initial APD does not
apply to applications for subsidiary protection except where:

“a Member State establishes a single procedure in which an application is examined in the light
of both forms of international protection, namely asylum and subsidiary protection. In such a
situation, the rules set out in that directive must be applied throughout the procedure, thus also
when the competent national authority examines an application for subsidiary protection.”
(para.79)

P Recast APD <€ In contrast to the initial APD, Article 3(1) of the recast APD provides that the recast
APD applies to all applications for international protection, including subsidiary protection status.

c¢) Applicability of the APD to procedures governed by the Dublin Regulation

As stated in recital 29 of its preamble, the initial APD does not apply to procedures governed by the
Dublin Il Regulation establishing the criteria and mechanisms for determing the Member State
responsible for examining an asylum application. As held by the CJEU, this means inter alia that the
appeal procedures in the initial APD do not apply to appeals under the Dublin Il Regulation
(Abdullahi,*® para.50). It also means that the rules in the initial APD providing for various forms of
cooperation between UNHCR and Member States — including as regards obtaining country
information from UNHCR,*" allowing UNHCR access to applicants and to information on individual
applications for asylum,*® and allowing UNHCR to present its views on individual applications®® —
do not apply to the process of determining the Member State responsible for examining the asylum

12 The CJEU here reaffirmed what it had said earlier in Samba Diouf, para. 29.

13 The initial APD was adopted under Article 63(1) TEC, whereas the recast APD was adopted under Article 78(1) and
(2) of the TFEU. While Article 63(1)(d) TEC required the adoption of “minimum standards on procedures in Member
States for granting or withdrawing refugee status”, Article 78(2)(a) TFEU required the adoption of “common procedures
for the granting and withdrawing of uniform asylum or subsidiary protection status”.

14 Article 5 APD.

15 CJEU, M.M. v. Minister for Justice, Equality and Law Reform, Ireland and Attorney General (Ireland), C-277/11,
Judgment of 22 November 2012.

16 CJEU, Shamso Abdullahi v. Bundesasylamt (Austria), C-394/12, Judgment of 10 December 2013, para. 50.

17 Article 8(2)(b) initial APD.

18 Article 21(1)(a) and (b) of the initial APD.

19 Article 21(1)(c) initial APD.
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application (Halaf,?° para.45). However, as discussed further in chapter 1.5 of this manual, it does
not mean that cooperation with UNHCR is precluded during the Dublin procedure.

It also does not mean that the initial APD applies to applicants only after the Dublin procedure has
been concluded. As the CJEU observed in CIMADE and GISTI,?! an application for asylum is made
before the process of determining the Member State responsible under the Dublin 1l Regulation even
begins (para.41).22 Additionally, as follows from a combined reading of Article 7(1) and Article 2(k)
of the initial APD, the right of the applicant to “remain in the Member State” applies not only with
respect to the Member State responsible for examining the application of the individual concerned,
but also with respect to the Member State in which the application was lodged (paras.46-49):

Article 2(k) initial APD
(‘Definitions’)
‘remain in the Member State’ means to remain in the territory, including at the border or in transit
zones, of the Member State in which the application for asylum has been made or is being examined.

Article 7(1) initial APD
(‘Right to remain in the Member State pending the examination of the application’)
Applicants shall be allowed to remain in the Member State, for the sole purpose of the procedure, until

the determining authority has made a decision in accordance with the procedures at first instance set
out in Chapter Il1. This right to remain shall not constitute an entitlement to a residence permit.

P Recast APD <€ Whereas recital 29 of the initial APD states that the initial APD does not deal with
“procedures” governed by the Dublin II Regulation, recital 53 of the recast APD states that the recast
APD does not deal with “procedures between Member States” (emphasis added) that are governed by
the Dublin 111 Regulation. Recital 54 of the recast APD goes on to say that the recast APD should
apply to “applicants to whom the Dublin III Regulation applies, in addition and without prejudice to
the provisions of that Regulation”. Similarly, recital 12 of the Dublin III Regulation states that the
recast APD should apply “in addition and without prejudice to the provisions concerning the
procedural safeguards regulated under this Regulation, subject to the limitations in the application of
that Directive”.

3. Procedures at first instance
a) Inadmissible applications

Acrticle 25 of the initial APD lists the circumstances under which Member States may consider an
asylum application as inadmissible:

Article 25 initial APD
(‘Inadmissible applications’)

1. In addition to cases in which an application is not examined in accordance with [the Dublin Il
Regulation], Member States are not required to examine whether the applicant qualifies as a refugee

2 CJEU, Zuheyr Frayeh Halaf v. Darzhavna agentsia za bezhantsite pri Ministerskia savet (Bulgaria), C-528/11,
Judgment of 30 May 2013, para. 45.

2L CJEU, Cimade, Groupe d’information et de soutien des immigrés (GISTI) v. Ministre de I’Intérieur, de I’Outre-mer,
des Collectivités territoriales et de I’Immigration (France), C-179/11, Judgment of 27 September 2012.

22 Here, the CJEU was referring to an application for asylum as defined by the Dublin 1l Regulation. But note that the
CJEU had already said earlier at para. 19 of its judgment that the definition of an application for asylum in the initial APD
is, in essence, identical to the definition given in the Dublin 11 Regulation.
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in accordance with [the Qualification Directive] where an application is considered inadmissible

pursuant to this Article.

2. Member States may consider an application for asylum as inadmissible pursuant to this Article if:
(a) another Member State has granted refugee status;

(b) acountry which is not a Member State is considered as a first country of asylum for the applicant,
pursuant to Article 26;

(c) a country which is not a Member State is considered as a safe third country for the applicant,
pursuant to Article 27;

(d) the applicant is allowed to remain in the Member State concerned on some other grounds and
as result of this he/she has been granted a status equivalent to the rights and benefits of the
refugee status by virtue of [the initial Qualification Directive];

(e) the applicant is allowed to remain in the territory of the Member State concerned on some other
grounds which protect him/her against refoulement pending the outcome of a procedure for the
determination of status pursuant to point (d);

(f) the applicant has lodged an identical application after a final decision;

(9) a dependant of the applicant lodges an application, after he/she has in accordance with Article
6(3) consented to have his/her case be part of an application made on his/her behalf, and there
are no facts relating to the dependant’s situation, which justify a separate application.

As of'the end 0f 2013, the CJEU had addressed the issue of “identical applications” in Article 25(2)(f)
of the initial APD.

‘Identical’ applications: In the case of MA, BT and DA, the CJEU stated that it is clear from Article
25 of the initial APD that a Member State need not examine whether an applicant is a refugee where
his or her asylum application is considered inadmissible because, inter alia, it is identical to one
previously made in another Member State in respect of which a final decision has been taken against
the applicant (paras.13&63-64). In other words, the CJEU appears to be saying that for purposes of
Acrticle 25(2)(f) of the initial APD, the previous application could have been made not only in the
Member State that is deciding the current application, but in another Member State.

P Recast APD <€ Article 33(2)(d) of the recast APD replaces Article 25(2)(f) of the initial APD and
provides that Member States may consider an application inadmissible if “the application is a
subsequent application, where no new elements or findings relating to the examination of whether
the applicant qualifies as a beneficiary of international protection by virtue of [the recast Qualification
Directive] have arisen or have been presented by the applicant”. Article 2(q) of the recast APD defines
a “subsequent application” as “a further application for international protection made after a final
decision has been taken on a previous application, including cases where the applicant has explicitly
withdrawn his or her application and cases where the determining authority has rejected an
application following its implicit withdrawal in accordance with Article 28(1).” There is no express
reference as to whether the previous application must have made in the same Member State in which
the subsequent application was made.

b) Prioritized and accelerated examination procedures

Definition of ‘prioritized’ and ‘accelerated’: “Prioritized” and “accelerated” procedures are
provided for in Article 23 of the initial APD, and are referred to in recital 11 of its preamble:

23 MA, BT and DA v. Secretary of State for the Home Department, C-648/11, Judgment of 6 June 2013.
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Recital 11 initial APD

It is in the interest of both Member States and applicants for asylum to decide as soon as possible on
applications for asylum. The organisation of the processing of applications for asylum should be left to
the discretion of Member States, so that they may, in accordance with their national needs, prioritise
or accelerate the processing of any application, taking into account the standards in this Directive.

Article 23 initial APD
(‘Examination procedure’)

1. Member States shall process applications for asylum in an examination procedure in accordance
with the basic principles and guarantees of Chapter II.

2. Member States shall ensure that such a procedure is concluded as soon as possible, without prejudice
to an adequate and complete examination.

Member States shall ensure that, where a decision cannot be taken within six months, the applicant
concerned shall either:

(a) be informed of the delay; or

(b) receive, upon his/her request, information on the time-frame within which the decision on his/her
application is to be expected. Such information shall not constitute an obligation for the Member
State towards the applicant concerned to take a decision within that time-frame.

3. Member States may prioritise or accelerate any examination in accordance with the basic principles
and guarantees of Chapter Il, including where the application is likely to be well-founded or where the
applicant has special needs.

4. Member States may also provide that an examination procedure in accordance with the basic
principles and guarantees of Chapter Il be prioritised or accelerated if:

@ [...]
[.]
©) [...]

As of the end of 2013, the CJEU had been asked about the use of “accelerated” procedures in the case

of Samba Diouf, and about the use of “accelerated or prioritized” procedures in the later case of H.I.D.
and B.A.

The CJEU noted in Samba Diouf that the initial APD does not define the concept of an “accelerated”
procedure (para.33). The Court did not seek to offer a definition itself, and nor did it explicitly seek
to compare or define the difference between the concept of an “accelerated” procedure and the
concept of a “prioritized” procedure in the subsequent case of H.1.D. and B.A. However, in the latter
case, the Court did refer at one point to the decision open to Member States to “examine [an
application] in priority, or by way of an accelerated procedure”, thus suggesting that the procedure
does not itself change when the application is prioritized (para.70).

P Recast APD <€ In contrast to the initial APD, recitals 19 and 20 of the recast APD distinguish
between a “prioritized examination” and an “accelerated procedure” and give some indication as to
what is meant by these terms for purposes of the recast APD, even though they are not included in
the list of definitions in Article 2 of the recast APD:

Recital 19 recast APD

In order to shorten the overall duration of the procedure in certain cases, Member States should have
the flexibility, in accordance with their national needs, to prioritise the examination of any application
by examining it before other, previously made applications, without derogating from normally
applicable procedural time limits, principles and guarantees.
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Recital 20 recast APD

In well-defined circumstances where an application is likely to be unfounded or where there are serious
national security or public order concerns, Member States should be able to accelerate the examination
procedure, in particular by introducing shorter, but reasonable, time limits for certain procedural steps,
without prejudice to an adequate and complete examination being carried out and to the applicant’s
effective access to basic principles and guarantees provided for in this Directive.

Grounds for applying a prioritized or accelerated procedure: In the cases of both Samba Diouf and
H.I1.D and B.A., the CJEU held that the grounds for prioritizing or accelerating the procedure that are
listed in Article 23(3) and (4) of the initial APD are non-exhaustive.

Although in Samba Diouf the CJEU was not asked specifically about the grounds according to which
the examination procedure may be prioritized or accelerated, it observed that:

“the organisation of the processing of applications for asylum is, as stated in recital 11 to [the
initial APD], left to the discretion of Member States, which may, in accordance with their national
needs, prioritise or accelerate the processing of any application, taking into account the standards
provided for by the directive, without prejudice, in the words of Article 23(2) of the directive, to
an adequate and complete examination. Attention is also drawn, in recital 11, to the fact that it is
in the interests of both Member States and applicants for asylum to decide as soon as possible on
applications for asylum.” (para.30)

In H.I1.D. and B.A., the CJEU was asked specifically whether the initial APD must be interpreted as
precluding the examination under an accelerated or prioritized procedure of certain categories of
asylum application on the basis of the nationality or country of origin of the applicant.

The Court answered that the wording of recital 11 and Article 23 of the initial APD reflected the
intention of the EU legislature to leave a “broad discretion” to Member States in implementing the
examination procedure: (para.65)

“... the terms used (‘any examination’) indicate that the possibility given to Member States to
prioritise certain asylum applications or to accelerate their examination cannot be limited to the
cases set out in Article 23(3). The use of the term ‘including’ in Article 23(3) implies that such a
procedure may be applied to both well-founded and unfounded applications.

... Likewise, under Article 23(4) ... Member States ‘may’ prioritise or accelerate the procedure
on the basis of one of the 15 specific grounds justifying the implementation of such a procedure.

... [I]t follows from the wording of Article 23(3) and (4) that the list of applications which can
be subject to prioritised or accelerated examination is indicative and non-exhaustive. Member
States may thus decide to examine in priority, or by way of an accelerated procedure, applications
which do not fall within any of the categories listed in paragraph (4), provided that they comply
with the basic principles and guarantees set out in Chapter II of [the initial APD].” (paras.68-70)

The CJEU considered whether prioritizing or accelerating the procedure on the basis of the
applicant’s nationality or country of origin might violate the principle of non-discrimination, but
decided that it would not since the applicant’s country of origin and nationality play a “decisive role”
in matters of asylum and, in particular, under the system established by the APD (para.71).2*

2 The CJEU noted that: (i) “is clear from Article 8(2)(b) of the [initial APD] that the country of origin of the applicant
has a bearing on the determining authority’s decision, given that the determining authority is required to keep abreast of
the general situation existing in that country in order to determine whether a danger exists for the applicant for asylum
and, if necessary, whether that person has need of international protection” (para.71); (ii) “as appears from recital 17 in
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P Recast APD < Not all of the CJEU’s observations above will be of relevance to the procedures
set out in the recast APD. As noted above, recitals 19 and 20 of the recast APD make a clearer
distinction between procedures that are “accelerated” and examinations that are “prioritized”.
Although recital 19 of the recast APD states that Member States should continue to have the flexibility
to prioritize “any” application, recital 20 of the recast APD limits recourse to an accelerated procedure
to “well-defined circumstances where an application is likely to be unfounded or where there are
serious national security or public order concerns”. Recital 21 of the recast APD adds that “[a]s long
as an applicant can show good cause, the lack of documents on entry or the use of forged documents
should not per se entail an automatic recourse to border or accelerated procedures”. The relevant
enacting provisions can be summarized as follows:

Recast APD
Prioritized examination:

Article 31(7) of the recast APD provides that Member States “may” prioritize examination of
an application “in particular” where the application is likely to be well-founded or the applicant
is “vulnerable” within the meaning of Article 22 of the recast Reception Conditions Directive,
or is in need of “special procedural guarantees” as provided for in Article 24 of the recast APD.

Accelerated procedure:

Article 31(8) of the recast APD stipulates that Member States “may” provide that an
examination procedure be accelerated “if” the applicant falls within one of ten enumerated
grounds. However, this is qualified by Article 24(3) of the recast APD which provides that
Member States “shall not” apply accelerated procedures to applicants in need of special
procedural guarantees — in particular where the need is as a result of torture, rape or other
forms of psychological, physical or sexual violence — unless adequate support can be provided
that enables the persons concerned to benefit from the rights and comply with the obligations
of the directive.? Article 25(6)(a) of the recast APD further qualifies Article 31(8) of the recast
APD by stipulating that Member States may apply accelerated procedures to an
unaccompanied minor “only if” he or she: (i) comes from a safe country of origin; (ii) has
introduced a subsequent application for international protection following a previous
application; (iii) may for serious reasons be considered a danger to the national security or
public order of the Member State concerned, or has been forcibly expelled for serious reasons
of public security or public order under national law.

Procedural safeguards in prioritized or accelerated procedures under the initial APD: As noted
above, the CJEU has observed that, according to Article 23 of the initial APD, the examination of
applications under a prioritised or accelerated procedure must be “adequate and complete” and be in
accordance with the basic principles and guarantees contained in chapter Il of the initial APD. In
H.1.D and B.A., the CJEU stressed that applicants subject to a prioritized procedure “must enjoy a
sufficient period of time within which to gather and present the necessary material in support of their
application, thus allowing the determining authority to carry out a fair and comprehensive
examination of those applications and to ensure that the applicants are not exposed to any dangers in
their country of origin” (para.75).%

the preamble to [the initial APD], the European Union legislature introduced the concept of ‘safe country of origin’
according to which, when a third country may be regarded as safe, Member States should be able to designate it as safe
and presume that a particular applicant will be safe there. The European Union legislature therefore provided under Article
23(4)(c) of that directive that Member States may decide that an examination procedure be prioritised or accelerated in
the case where the asylum application is considered unfounded because the applicant is from a safe country of origin
within the terms of that directive” (para.72).

25 See also recital 30 of the recast APD.

% At this point, the CJEU referred only to a prioritized procedure, which is what was at issue in the main proceedings,
but it is clear that the Court’s observations apply to an accelerated procedure as well.

UNHCR Manual on the Case Law of the European Regional Courts Page 92



CJEU: Asylum procedures

P Recast APD <€ Articles 31(7) and (8) of the recast APD stipulate that the principles and guarantees
contained in chapter 11 of the recast APD apply to the prioritized examination of applications and to
the examination of applications under an accelerated procedure. Article 31(2) of the recast APD
requires that the examination be “adequate and complete”. Recital 19 of the recast APD states that
prioritized examinations must not “derogat[e] from normally applicable procedural time limits,
principles and guarantees”. Recital 20 of the recast APD allows Member States to accelerate the
examination procedure “in particular by introducing shorter, but reasonable, time limits for certain
procedural steps, without prejudice to an adequate and complete examination being carried out and
to the applicant’s effective access to basic principles and guarantees provided for in this Directive.”

Application made in order to delay or frustrate removal: As the CJEU noted in Arslan,?’ Article
23(4)(j) of the initial APD provides that one ground justifying an accelerated or prioritized
examination procedure is that the applicant made an application merely in order to delay or frustrate
removal (para.61):

Article 23(4)(j) initial APD

4. Member States may also provide that an examination procedure in accordance with the basic
principles and guarantees of Chapter Il be prioritised or accelerated if:

[..]

(i) the applicant is making an application merely in order to delay or frustrate the enforcement of
an earlier or imminent decision which would result in his/her removal; [...]

The CJEU held that the above provision ensures the effectiveness of the return procedure under the
Returns Directive by avoiding suspension of that procedure “beyond what is necessary to process the
application properly” (para.61). However, the CJEU added that “the mere fact that an asylum seeker,
at the time of the making of his application, is the subject of a return decision and is being detained
[for purposes of removal under the Returns Directive] does not allow it to be presumed, without an
assessment on a case-by-case basis of all the relevant circumstances, that he has made that application
solely to delay or jeopardise the enforcement of the return decision and that it is objectively necessary
and proportionate to maintain detention” (para.62).

While the CJEU did not say so, presumably the same point would apply to whether the application
may be subject to an accelerated or prioritized examination. That is, the mere fact that the applicant
is detained for purposes of removal at the time of making his or her application should not allow it to
be presumed that the application was made merely in order to delay or frustrate the enforcement of
the removal decision and may therefore be subjected to an accelerated or prioritized examination.

The Returns Directive and the CJEU’s ruling in Arslan are discussed further below in chapter 1.7 on
the detention of asylum-seekers.

P Recast APD <€ The CJEU’s ruling in Arslan would seem equally applicable to Article 31(8)(g) of
the recast APD, which provides that the examination procedure may be accelerated and/or conducted
at the border or in transit zones if “the applicant is making an application merely in order to delay or
frustrate the enforcement of an earlier or imminent decision which would result in his or her removal”.

21 CJEU, Mehmet Arslan v. Policie CR, Krajské reditelstvi policie Usteckého kraje, odbor cizinecké policie (Czech
Republic), C-534/11, Judgment of 30 May 2013.
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C) “European safe third countries” concept

The initial APD establishes both a “safe third country concept” (recital 23 and Article 27) and a
“European safe third countries concept” (recital 24 and Article 36).2% The rules for applying the two
concepts differ, including, for example, as regards the criteria and the methodology for designating a
country as a “safe third country” or a “European safe third country”. The rules also entail different
consequences for the applicant. For example, whereas Member States may reject the application of
an individual coming from a “safe third country” as “inadmissible” (Article 25(2)(c)), Member States
may provide that

“no, or no full, examination of the asylum application and of the safety of the applicant in his/her
particular circumstances as described in Chapter 11 [‘Basic Principles and Guarantees’], shall take
place in cases where a competent authority has established, on the basis of the facts, that the
applicant for asylum is seeking to enter or has entered illegally into its territory from a [European]
safe third country ...” (Article 36(1) initial APD).?®

As of the end of 2013, the case law of the CJEU had addressed the methodology for designating a
country as a “European safe third country”,*® further to an action for annulment brought by the
European Parliament.3!

Whereas the initial APD leaves it to each Member State to decide whether to designate a particular
country as a “safe third country”, subject to the rules laid down in Article 27, the initial APD stipulates
in Article 36(2) that a “European safe third country” is to be designated by the Council of the
European Union in accordance with Article 36(3).

Article 36(3) of the initial APD provides that a “common list” of European safe third countries is to
be adopted by the Council acting by a qualified majority on a proposal from the Commission and
after consultation of the European Parliament. However, based on the abovementioned action by the
European Parliament, Article 36(3) was annulled by the CJEU on the grounds that it should not have
stipulated that the common list of European safe third countries be adopted by the Council only, rather
than jointly with the European Parliament through the co-decision procedure required by Article
67(5) TEC.

28 Note also the closely related “first country of asylum” concept in Article 26 of the initial APD.

29 See also Avrticle 36(4) and (6) of the initial APD. Article 36(4) provides: “The Member States concerned shall lay down
in national law the modalities for implementing the provisions of paragraph 1 and the consequences of decisions pursuant
to those provisions in accordance with the principle of non-refoulement under the Geneva Convention, including
providing for exceptions from the application of this Article for humanitarian or political reasons or for reasons of public
international law.” Article 36(6) provides: “Where the [European] safe third country does not re-admit the applicant for
asylum, Member States shall ensure that access to a procedure is given in accordance with the basic principles and
guarantees described in Chapter 11.”

30 CJEU, European Parliament v. Council of the European Union, C-133/06, Judgment [GC] of 6 May 2008.

3L Additionally, the CJEU had made a brief but important reference to “European safe third countries” in N.S. v. Secretary
of State for the Home Department (United Kingdom) and M.E. and Others v. Refugee Applications Commissioner &
Minister for Justice, Equality and Law Reform (Ireland), Joined Cases C-411/10 and C-493/10, Judgment [GC] of 21
December 2011:

“102. ... Article 36 of [the initial APD], concerning the [European] safe third country concept, provides,
in paragraph 2(a) and (c), that a third country can only be considered as a ‘safe third country’ where not
only has it ratified the Geneva Convention and the ECHR but it also observes the provisions thereof.

103. Such wording indicates that the mere ratification of conventions by a Member State cannot result in
the application of a conclusive presumption that that State observes those conventions ...”
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Since no subsequent legislative act has been adopted by the EU legislature to establish a common list
of European safe third countries on a correct legal basis, the European safe third country concept in
the initial APD appears to be left without any practical effect.

P Recast APD < The recast APD retains the distinction in principle between the “safe third country
concept” (recital 44 and Article 38) and the “European safe third country concept” (recital 45 and
Article 39). However, the recast no longer provides for a “common list” of European safe third
countries. Instead, Article 39(7) provides that “Member States shall inform the Commission
periodically of the countries to which [the European safe third country] concept is applied in
accordance with this Article.”

d) “Safe country of origin” concept

Article 31 of the initial APD provides for the application of a “safe country of origin” concept, based
on countries designated as a “safe country of origin” in accordance with either Article 29 or Article
30 of the initial APD.® Article 29 provides for a “minimum common list of third countries regarded
as safe countries of origin”, to be adopted by the Council of the European Union, whereas Article 30
provides for the designation of “safe countries of origin” by the Member States.

As of the end of 2013, the case law of the CJEU had addressed the question of a “minimum common
list of safe countries of origin.” This was in the same action for annulment brought by the European
Parliament regarding the legislative procedure for adopting the “common list of European safe third
countries”.® Since Article 29 of the initial APD also provided for exactly the same legislative
procedure for adopting the “minimum common list of safe countries of origin”, the CJEU annulled
paragraphs 1 and 2 of that Article.

No subsequent legislative act has been adopted by the EU legislature to establish a common list of
safe countries of origin on a correct legal basis. Therefore, the application of the “safe country of
origin” concept in Article 31 of the initial APD is based only the national designation of a country as
as “safe country of origin” by the Member States.

» Recast APD <€ Article 36 of the recast APD retains the “safe country of origin” concept,® but the
recast no longer provides for a “minimum common list” of safe countries of origin. The designation
of a country as a “safe country of origin” is therefore left to the Member States alone (Article 37 of
the recast).

32 Note, however, that this conclusion may possibly be subject to the exception provided for in Article 36(7) of the initial
APD: “Member States which have designated third countries as safe countries in accordance with national legislation in
force on 1 December 2005 and on the basis of the criteria in paragraph 2(a), (b) and (c), may apply paragraph 1 to these
third countries until the Council has adopted the common list pursuant to paragraph 3.” In other words, Article 36(7) of
the initial APD may exceptionally allow a Member State to apply the European safe third country concept where, prior
to the adoption of the initial APD, that Member State had designated a third country as a safe third country on the basis
of the criteria that were subsequently used to a define a European safe third country in Article 36(2) of the initial APD.
However, since Article 36(7) was only intended to apply for an interim period until the Council had adopted the common
list, it is questionable whether it is still valid given the annulment of Article 36(3).

33 See also Annex |1, recitals 17 to 21, and Avrticle 23(4)(c) of the initial APD. Note that according to Article 23(4)(c) of
the initial APD, the examination of an asylum application may be prioritized or accelerated if the application is considered
to be unfounded because the applicant comes from a “safe country of origin”.

34 CJEU, European Parliament v. Council of the European Union, C-133/06, Judgment [GC] of 6 May 2008.

% See also recital 32, recitals 40 to 42, recitals 46 to 48, and Article 31(8)(b) of the recast APD.
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e) The right to be heard

Question before the CJEU: In M.M.,% the CJEU examined the situation where a Member State
(Ireland) has chosen to establish two separate procedures for examining eligibility for refugee status
and subsidiary protection status (para.80). As noted above, in such a situation the initial APD only
applies to the examination of applications for refugee status, and the issue before the CJEU was
therefore whether in the subsidiary protection procedure an applicant can derive procedural rights —
in particular a right to be heard — from another source of EU law. The specific situation in Ireland
was that, according to national case law, it was not necessary to observe the right to be heard when
examining an application for subsidiary protection made following the rejection of an application for
refugee status, given that the applicant will already have been heard in respect of his or her application
for refugee status and given that the procedures for examining eligibility for refugee status and
subsidiary protection status were closely linked (para.80).

Ruling by the CJEU: First, the CIJEU observed that respect for the rights of the defence is a
fundamental principle of EU law, inherent to which is the right to be heard in all proceedings (paras.
81-82).

Second, the Court stated that the right to be heard is now affirmed not only in Articles 47 and 48 of
the EU Charter, respectively guaranteeing the right of defence and the right to fair legal process in all
judicial proceedings, but also in Article 41(2) of the Charter: (para.82)

Article 41 EU Charter
(‘Right to good administration’)

1. Every person has the right to have his or her affairs handled impartially, fairly and within a
reasonable time by the institutions, bodies, offices and agencies of the Union.

2. This right includes:

(@) the right of every person to be heard, before any individual measure which would affect him or
her adversely is taken;

(b) the right of every person to have access to his or her file, while respecting the legitimate interests
of confidentiality and of professional and business secrecy;

(c) the obligation of the administration to give reasons for its decisions.
[...]

The CJEU then went on to recall the procedural requirements relating to the right to be heard as
elaborated in its existing case law on that right as it stems from the rights of the defence as a general
principle of EU law:%’

(i) the right to be heard must apply in all proceedings which are liable to culminate in a
measure adversely affecting a person (para.85);

(i)  observance of the right to be heard is required even where the applicable EU legislation
does not expressly so provide (para.86);

% CJEU, M.M. v. Minister for Justice, Equality and Law Reform, Ireland and Attorney General (Ireland), C-277/11,
Judgment of 22 November 2012,

37 Note that although the CJEU stated that Article 41(2) of the Charter is of general application (para.84), Article 41 of
the Charter is addressed not to the Member States but solely to the institutions, bodies, offices and agencies of the Union,
as the CJEU has held in, for example, Cicala, C-482/10, Judgement of 21 December 2011, para.28. Hence, it is the
principles contained in Article 41(2) of the Charter that are of general application — by virtue of the fact that they stem
from the rights of the defence as a general principle of EU law — not Article 41(2) of the Charter itself.
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(iii) the right to be heard guarantees the person concerned the opportunity to make known his
or her views effectively during an administration procedure and before the adoption of
any decision liable to affect his or her interests adversely (para.87);

(iv) the right to be heard requires the authorities to pay due attention to the views thus
submitted, examining carefully and impartially all the relevant aspects of the individual
case and giving a detailed statement of the reasons for their decision if negative; it follows
from the principle of respect for the right of defence that these reasons must be
sufficiently specific and concrete to allow the person concerned to understand why his or
her application is being rejected (para.88).

The CJEU concluded that the right to be heard thus understood “must apply fully to the procedure in
which the competent national authority examines an application for international protection pursuant
to rules adopted in the framework of the Common European Asylum System” (para.89). Accordingly,
where a Member State has chosen to establish two separate procedures, one following upon the other:

“it is important that the applicant’s right to be heard, in view of its fundamental importance, be
fully guaranteed in each of those two procedures.

... Furthermore, that interpretation is all the more justified in a situation such as that of the case
in the main proceedings since, according to the information provided by the referring court itself,
the competent national authority, when stating the grounds for its decision to reject the application
for subsidiary protection, referred to a large extent to the reasons it had already relied on in support
of its rejection of the asylum application, although, under Directive 2004/83 [the initial QD], the
conditions which must be fulfilled for the grant of refugee status and for the awarding of
subsidiary protection status are different, as is the nature of the rights attaching to each of them”
(paras.91-92).

[...]

“... it is for the national court to ensure observance, in each of [the two] procedures, of the
applicant’s fundamental rights and, more particularly, of the right to be heard in the sense that the
applicant must be able to make known his views before the adoption of any decision that does not
grant the protection requested. In such a system, the fact that the applicant has already been duly
heard when his application for refugee status was examined does not mean that that procedural
requirement may be dispensed with in the procedure relating to the application for subsidiary
protection” (para.95).

> Recast APD < As noted above, the recast APD applies to all applications for international
protection, including for subsidiary protection. However, that does not negate the continuing
relevance of the points made by the CJEU in M.M. that Member States must ensure the applicant’s
fundamental rights, including his or her right to be heard, in national procedures for the granting and
withdrawal of refugee status and subsidiary protection status.

Question pending before the CJEU regarding a separate subsidiary protection procedure: In
H.N.,%® the CJEU was asked the following question by the Supreme Court of Ireland:

“Does [the initial APD], interpreted in the light of the principle of good administration in the law
of the European Union and, in particular, as provided by Article 41 of the Charter of Fundamental
Rights of the European Union, permit a Member State, to provide in its law that an application

38 H.N. v. Minister for Justice, Equality and Law Reform, Ireland and the Attorney General (Ireland), C-604/12, Reference
from Supreme Court (Ireland) of 27 December 2012, Opinion of Advocate General Bot delivered on 7 November 2013.
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for subsidiary protection status can be considered only if the applicant has applied for and been
refused refugee status in accordance with national law?”

As of the end of 2013, Advocate General Bot had delivered his opinion in the case but the CJEU was
yet to issue its judgment.

4. Appeals procedures
a) Decisions against which an effective remedy is required

In Samba Diouf, the CJEU was called upon to determine whether an applicant has the right to an
effective remedy against a decision to examine his or her application in an accelerated procedure. As
discussed below, this led the Court to compare the initial APD’s requirements for an effective remedy
with the requirements for an effective remedy under the EU Charter and fundamental principles of
EU law.

First, the CJEU observed that the right to effective judicial protection is a general principle of EU
law, to which expression is now given by Article 47 of the EU Charter: (para.49)

Avrticle 47 EU Charter
(‘Right to an effective remedy and to a fair trial”)

Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to
an effective remedy before a tribunal in compliance with the conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal previously established by law. Everyone shall have the possibility of being advised,
defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far as such aid is
necessary to ensure effective access to justice.

Second, the CJEU noted that the fundamental principle of the right to an effective remedy itself forms
the subject matter of Article 39 of the initial APD, which requires Member States to ensure that
applicants have the right to an effective remedy before a court or tribunal against the decisions listed
in paragraph 1 of that article: (para.35)

Article 39(1) initial APD
(‘The right to an effective remedy’)

Member States shall ensure that applicants for asylum have the right to an effective remedy before a
court or tribunal, against the following:

(a) a decision taken on their application for asylum, including a decision:
(i) to consider an application inadmissible [...],
(i) taken at the border or in the transit zones of a Member State [...],

(iii) not to conduct an examination [because the applicant is seeking to enter or has entered the
territory illegally from a European safe third country];

(b) a refusal to re-open the examination of an application after its discontinuation [...];
(¢) a decision not to further examine the subsequent application [ ...]

(d) a decision refusing entry within the framework of [border procedures established prior to the
adoption of the APD];

(e) a decision to withdraw refugee status [...J].
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Third, the CJEU stated that although the list of decisions in Article 39(1)(a) of the initial APD is non-
exhaustive, it is clear from the wording of that Article that the concept of a “decision taken on [the]
application for asylum” covers a series of decisions which relate to a final decision at first instance
on whether the applicant qualifies for asylum; moreover, the same is true of the decisions listed in
Acrticle 39(1)(b) to (e) of the initial APD (para.41). Accordingly, the decisions against which an
applicant must have a remedy under Article 39(1) of the directive are “those which entail rejection of
the application for asylum for substantive reasons or, as the case may be, for formal or procedural
reasons which preclude any decision on the substance” (para.42).

The CJEU concluded that Article 39(1) of the initial APD therefore does not cover “decisions that
are preparatory to the decision on the substance or decisions pertaining to the organisation of the
procedure” (para.43),%® and as such does not require Member States to provide for a “specific” or
“separate” remedy against a decision to examine an asylum application under an accelerated
procedure (para.45).

Nevertheless, the CJEU went on to reason that the right to an effective remedy as a fundamental
principle of EU law requires that the decision to use an accelerated procedure should at least be
subject to judicial review in the framework of the action brought by the applicant against the decision
finally rejecting his or her application at first instance (paras.47-61). The CJEU pointed out that the
reasons for examining an application under an accelerated procedure may essentially be the same as
the reasons relied on for finally rejecting the application at first instance, and that judicial review of
the legality of the latter reasons will be impossible as regards both the facts and the law unless the
former reasons can be effectively challenged as well (paras.57-58). Hence, in the framework of the
action brought by the applicant against the decision finally rejecting his or her application at first
instance, the national court must be able to:

(1) review the merits of the reasons for deciding to examine the application under an
accelerated procedure;

(i) establish whether, as required by Article 23 of the initial APD, the decision to examine
the application under an accelerated procedure was taken in compliance with the basic
principles and guarantees laid down in Chapter 11 of the directive. (para.61)

P> Recast APD < The right to an effective remedy is provided for in Article 46 of the recast APD,
which again would appear not to cover “decisions that are preparatory to the decision on the substance
or decisions pertaining to the organisation of the procedure”. The above ruling of the CJEU in Samba
Diouf would therefore seem to be of continuing relevance for the application of the recast APD.

b) Time limits for appeal

As the CJEU noted in Samba Diouf, Article 39(2) of the initial APD leaves it to Member States to
decide on the time-limits and other necessary rules for implementing the right to an effective remedy
(para.46):

Article 39(2) initial APD
(‘The right to an effective remedy’)

Member States shall provide for time-limits and other necessary rules for the applicant to exercise
his/her right to an effective remedy pursuant to paragraph 1.

39 The CJEU added that if Article 39(1) of the initial APD were to be interpreted as referring to “any” decision taken on
an application for asylum, that would not be consistent with the interest of expediency in asylum procedures which, as is
clear from recital 11 of the directive, is shared both by Member States and applicants for asylum (para.44).
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The issue considered by the CJEU was whether EU law precludes Member States from establishing
shorter time limits for bringing an action against a final decision rejecting an application in an
accelerated examination procedure than against a final decision rejecting an application in a regular
examination procedure.

The CJEU noted that in the national legal system of the Member State concerned (Luxembourg), the
time limit for appeal was fifteen days within the applicant being notified of a negative decision taken
in an accelerated procedure, as opposed to one month for the regular procedure (para.62). The fifteen-
day time limit was intended “to ensure that unfounded or inadmissible applications for asylum are
processed more quickly, in order that applications submitted by persons who have good grounds for
benefiting from refugee status may be processed more efficiently” (para.65).

The CJEU considered that a shorter time limit for bringing an action in the case of an accelerated
procedure is not precluded by EU law provided that the time limit is “sufficient in practical terms to
enable the applicant to prepare and bring an effective action” (para.66). A fifteen-day limit did not
seem, generally, to be insufficient and appeared “reasonable and proportionate in relation to the rights
and interests involved” (para.67). But should that time limit prove, in a given situation, to be
insufficient in view of the circumstances, it is for the national court to determine:

“whether that element is such as to justify, on its own, upholding the action brought indirectly
against the decision to examine the application for asylum under an accelerated procedure, so
that, in upholding the action, the national court would order that the application be examined
under the ordinary procedure.” (para.68)

In other words, within the framework of an action brought against a decision finally rejecting an
application at first instance, the national court may determine that the time limits for examining the
application under an accelerated procedure were insufficient, and therefore order that the application
be re-examined under the regular procedure.

P Recast APD <€ In contrast to the initial APD, the recast APD is more specific on the subject of
time limits for appeal. Article 46(4) of the recast APD provides that “Member States shall provide
for reasonable time limits and other necessary rules for the applicant to exercise his or her right to an

effective remedy” and that “[t]he time limits shall not render such exercise impossible or excessively
difficult”.

¢) Number of levels of jurisdiction required

One level of jurisdiction may be sufficient for an effective remedy: In Samba Diouf, the CJEU
considered whether EU law precludes Member States from providing for only one level of jurisdiction
for a remedy against a final decision at first instance rejecting an application that has been examined
under an accelerated procedure, in particular where an individual whose application has been finally
rejected at first instance after being examined under the regular procedure has recourse to two levels
of jurisdiction (para.64).

The CJEU held that EU law does not preclude such a system, since neither Article 39 of the initial
APD specifically, nor the principle of effective judicial protection more generally, require there to be
two levels of jurisdiction. What matters is that the individual has a right of access to a court or tribunal,
as is guaranteed by Article 39 of the initial APD (para.69).

Effectiveness of the administrative and judicial system ‘seen as a whole’: As the CJEU later went
on to examine in H.I.D. and B.A., even against a decision taken in the regular procedure the
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effectiveness of the remedy will depend, as is stated in recital 27 of the initial APD, on the
administrative and judicial system of each Member State “seen as a whole” (para.102):

Recital 27 initial APD

It reflects a basic principle of Community law that the decisions taken on an application for asylum and
on the withdrawal of refugee status are subject to an effective remedy before a court or tribunal within
the meaning of Article 234 of the Treaty. The effectiveness of the remedy, also with regard to the
examination of the relevant facts, depends on the administrative and judicial system of each Member
State seen as a whole.

The specific question before the CJEU in H.1.D. and B.A. was whether, given the administrative and
organizational features of a procedural system like that in Ireland, an appeal against a final rejection
of an application at first instance to a tribunal with the competence to give binding decisions in favour
of the applicant on all matters of law and fact constitutes an effective remedy (paras.48&78). In
particular, the applicants in the main proceedings had submitted that the Irish Refugee Appeals
Tribunal was not a “court or tribunal” within the meaning of Article 267 TFEU: (para.81)

Article 267 TFEU

(previously Article 234 TEC)
The Court of Justice of the European Union shall have jurisdiction to give preliminary rulings
concerning:
(a) the interpretation of the Treaties;
(b) the validity and interpretation of acts of the institutions, bodies, offices or agencies of the Union;
Where such a question is raised before any court or tribunal of a Member State, that court or tribunal
may, if it considers that a decision on the question is necessary to enable it to give judgment, request
the Court to give a ruling thereon.
Where any such question is raised in a case pending before a court or tribunal of a Member State
against whose decisions there is no judicial remedy under national law, that court or tribunal shall
bring the matter before the Court.

If such a question is raised in a case pending before a court or tribunal of a Member State with regard
to a person in custody, the Court of Justice of the European Union shall act with the minimum of delay.

The CJEU examined the characteristics of the Irish Refugee Appeals Tribunal against the criteria for
determining whether a body is a “court or tribunal” for purposes of Article 267 TFEU, as developed
in its settled case law. These criteria include, for example, “whether the body is established by law,
whether it is permanent, whether its jurisdiction is compulsory, whether its procedure is inter partes,*
whether it applies rules of law and whether it is independent” (para.§3).

It was common ground that the Refugee Appeals Tribunal met the criteria of establishment by law,
permanence and application of the rules of law, so the CJEU only needed to examine whether the
Tribunal met the criteria of an inter partes procedure, compulsory jurisdiction and independence
(paras.84-85). The CJEU considered that these criteria were met (paras.86-93),*! except that in and
of itself the Tribunal might not fully meet the requirements of independence given how its ordinary
members could be removed from office by the Minister (paras.84-101). But these concerns about
independence were allayed by looking at the administrative and judicial system as a whole: since
under Irish law applicants may question the validity of a decision of the Refugee Appeals Tribunal
before the High Court, the decisions of which are themselves subject to appeal to the Supreme Court,

40 That is, a procedure “between the parties”, as opposed to an “ex parte” procedure where only the party bringing the
action needs to be present.

“IThe CJEU noted that the requirement that the procedure be inter partes is not an absolute criterion and that the procedure
before the Tribunal was adequate in this regard.
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“[t]he existence of these means of obtaining redress appear, in themselves, to be capable of protecting
the Refugee Appeals Tribunal against potential temptations to give in to external intervention or
pressure liable to jeopardise the independence of its members” (paras.102-103). The CJEU
accordingly concluded that “the criterion of independence is satisfied by the Irish system for granting
and withdrawing refugee status and ... that system must therefore be regarded as respecting the right
to an effective remedy” (para.104).

P Recast APD <€ The above rulings of the CJEU in Samba Diouf and H.1.D. and B.A. would seem
to be equally applicable as regards the right to an effective remedy “before a court or tribunal” in
Article 46 of the recast APD.

d) Suspensive effect of appeals

Pending case: In the case of Moussa Abdida,*? the Brussels Cour du Travail referred the following
question to the CJEU about the suspensive effect of appeals in the context of an application for
subsidiary protection:

“1. On a proper construction of [the initial Qualification Directive (2004/83/EC), initial Asylum
Procedures Directive (2005/85/EC) and initial Reception Conditions Directive (2003/9/EC)], is a
Member State which provides that a foreign national has the right to subsidiary protection for the
purposes of Article 15(b) of [the initial Qualification Directive] if that person ‘suffers from an
illness which is of such a kind as to entail a real risk to his life or physical integrity or a real risk
of inhuman or degrading treatment where there is no adequate treatment for that illness in his
country of origin’ under an obligation to

— provide for a remedy with suspensive effect in respect of the administrative decision refusing
leave to remain and/or subsidiary protection, and ordering the person to leave the territory of that
State,

-

2. If the answer to Question 1 is in the negative, does the Charter of Fundamental Rights — and,
in particular, Articles 1 to 3 (human dignity, right to life and integrity), Article 4 (prohibition of
inhuman or degrading treatment), Article 19(2) (right not to be removed to a State where there is
a serious risk of inhuman or degrading treatment), Articles 20 and 21 (equality and non-
discrimination as compared with other categories of applicants for subsidiary protection) and/or
Acrticle 47 (right to an effective remedy) of that Charter — place a Member State in course of
transposing [the abovementioned directives] into national law under an obligation to make
provision for a remedy with suspensive effect [...]?”

The hearing of the case by the CJEU was still pending at the end of 2013.
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A. Introduction

Under EU law, criteria and mechanisms have been established for determining which Member State
is responsible for examining an application for international protection lodged on the territory of one
of the Member States. Under this system, known as the “Dublin system”, the “Member State
responsible” is determined according to a hierarchy of binding criteria. If requested to do so, that
Member State is required under a “take charge” or a “take back” procedure to accept the transfer of
an applicant who is present in another Member State. If the Member State where the applicant is
present does not act in time under those procedures, it becomes the Member State responsible itself.
Member States also maintain the prerogative to examine an application for international protection
irrespective of whether it is their responsibility to do so; they also retain the right, subject to the rules
and safeguards contained in the recast Asylum Procedures Directive (APD), to send the applicant
concerned to a “safe third country” that is not a Member State.

The Dublin system originated in the 1990 Schengen Convention! and in the 1990 Dublin
Convention,? outside the framework of European Community (now EU) law. The system has evolved
and is now regulated under EU law by the recast Dublin Regulation, the application of which is
facilitated by comparison of fingerprint data processed in accordance with the Eurodac Regulation®

1 Convention Implementing the Schengen Agreement of 14 June 1985 between the Governments of the States of the
Benelux Economic Union, the Federal Republic of Germany and the French Republic, on the Gradual Abolition of Checks
at their Common Borders, 19 June 1990, Articles 28 to 38. [Link]

2 Dublin Convention for determining the State responsible for examining applications for asylum lodged in one of the
Member States of the European Communities, 15 June 1990. [Link]

3 Council Regulation (EC) No 2725 of 11 December 2000 concerning the establishment of ‘Eurodac’ for the comparison
of fingerprints for the effective application of the Dublin Convention [Link]; Council Regulation (EC) 407/2002 of 28
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and the Regulation concerning the operation of the Visa Information System (VI1S).# The Dublin
system is also regulated under international law by a series of agreements between the EU and those
States (Denmark, Iceland, Liechtenstein, Norway and Switzerland) that would not otherwise be able
to participate in the system because they are not directly bound by the aforementioned regulations.

The present chapter covers the case law of the CJEU on the initial Dublin Regulation (“Dublin I1”’)
and examines its implications for the application and interpretation of the recast Dublin Regulation
(“Dublin III”).

For further information on the Dublin Il Regulation and the Dublin 111 Regulation, see:
1. Text of the Dublin Il Regulation (EC/343/2003) [Link]

2. Text of the Dublin 111 Regulation (EU/604/2013) [Link]

3. UNHCR discussion paper on the Dublin 1l Regulation, 2006 [Link]

4. European Commission evaluation of the Dublin system, 6 June 2007 [Links: Report |
Annex]

5. European Commission impact assessment of the Dublin 1l Regulation, 3 December 2008
[Link]

6. UNHCR comments on the Commission's proposal for a recast of the Dublin Il Regulation,
18 March 2009 [Link]

7. Website of the Dublin Transnational Project (containing jurisprudence, country reports, etc.)
[Link]

8. Eurostat statistics on the Dublin system [Link]

Entry into force and applicability of the Dublin Regulation: The Dublin Il Regulation entered into
force in March 2003 and applied to all “asylum applications” (i.e. applications for refugee status)
lodged as of 1 September 2003.> The provisions under which it empowered the European
Commission to adopt certain implementing measures were later amended by Regulation EC No
1103/2008 to comply with new requirements for regulatory scrutiny that were introduced in 2006.°

The Dublin 111 Regulation entered into force in July 2013 and applies to all “applications for
international protection” (i.e. applications for refugee status and subsidiary protection status) lodged
as of 1 January 2014. The criteria for determining the Member State responsible for examining an
application for international protection submitted before that date remain those set out in the Dublin
Il Regulation;” however the request to the Member State responsible to “take charge of” or “take
back” the applicant is regulated as of 1 January 2014 by the recast provisions of the Dublin I1I
Regulation.®

February 2002 laying down certain rules to implement the aforementioned Regulation [Link]. A recast of the Eurodac
Regulation was adopted on 26 June 2013 [Link]. The recast will apply from 20 July 2015, as of which date the initial
Eurodac Regulation and its implementing rules are repealed.

4 Regulation (EC) No 767/2008 of the European Parliament and of the Council concerning the Visa Information System
(VIS) and the exchange of data between Member States on short-stay visas (VIS Regulation), 9 July 2008 [LinkK].
Denmark, Ireland and the United Kingdom did not take part in the adoption of the regulation (see recitals 26 and 28 of
the regulation.

> Article 29 of the Dublin Il Regulation.

6 Regulation (EU) No 1103/2008 of the European Parliament and of the Council of 22 October 2008 dapting a number of
instruments subject to the procedure laid down in Article 251 of the Treaty to Council Decision 1999/468/EC, with regard
to the regulatory procedure with scrutiny [Link].

7 Article 49 of the Dublin I11 Regulation.

8 1hid.
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Rules for the application of the Dublin Regulation: Commission Regulation EC 1560/2003 entered
in force in February 2003 and lays down detailed rules for the application of the Dublin Il Regulation
and now the Dublin Il Regulation.® Certain of its provisions were repealed by the Dublin 11|
Regulation,*? and certain other provisions were due to be amended by a Commission Implementing
Regulation in early 2014.

EU Member States bound by the Dublin Regulation: All EU Member States were bound by the
Dublin Il Regulation and are now bound by the Dublin I1l Regulation, except for Denmark which did
not take part in the adoption of either regulation.

Denmark initially remained bound by the Dublin Convention, and continued to participate in the
Dublin system on that basis with the Member States even after the Dublin Il Regulation was
adopted.!! However, it now participates in the Dublin system through an international legal agreement
entered into with the European Community in 2006.*? The agreement provides for the applicability
of the provisions of the Dublin Il Regulation and, subject to an opt-in procedure, any future
amendments of that regulation, i.e. the recast provisions in the Dublin 11l Regulation.®

The agreement also applies to the provisions of the Eurodac Regulation. On the other hand,
Denmark’s participation in the Visa Information System, which is part of the Schengen acquis, is
based on separate international obligations.

The Dublin agreement with Denmark provides for the jurisdiction of the CJEU regarding questions
about its validity or interpretation, or complaints of non-compliance with the obligations that it
establishes. This means inter alia that Denmark may request, and is bound by, preliminary rulings
from the CJEU on the interpretation of the Dublin regulations.

Other European States participating in the Dublin system: Iceland, Liechtenstein, Norway and
Switzerland all participate in the Dublin system, based on agreements entered into with the European
Community and with each other. In particular:

(i) Iceland and Norway participate in the Dublin System on the basis of a 2001 agreement
with the European Community, which provides for the applicability of the provisions of
the Dublin Convention and, subject to an opt-in procedure, subsequent related EC (now
EU) legislation, i.e. the Dublin Il Regulation and Dublin 11l Regulation.!* Denmark
became a party to the 2001 agreement on the basis of a 2005 protocol that was finally
approved and entered into force in 2006.°

9 Commission Regulation (EC) No. 1560/2003 laying down detailed rules for the application of Council Regulation (EC)
No 343/2003 establishing the criteria and mechanisms for determining the Member State responsible for examining an
asylum application lodged in one of the Member States by a third-country national, 2 September 2003 [LinK].

10 Article 48 of the Dublin Il Regulation.

11 Recital 19 of the Dublin 11 Regulation.

12 Agreement between the European Community and the Kingdom of Denmark on the criteria and mechanisms for
establishing the State responsible for examining a request for asylum lodged in Denmark or any other Member State of
the European Union and ‘Eurodac’ for the comparison of fingerprints for the effective application of the Dublin
Convention [Link].

13 |bid., Article 3.

14 Agreement between the European Community and the Republic of Iceland and the Kingdom of Norway concerning
the criteria and mechanisms for establishing the State responsible for examining a request for asylum lodged in a Member
State or in Iceland or Norway, 19 January 2001 [Link].

15 Protocol to the Agreement Between the European Community and the Republic of Iceland and the Kingdom of Norway
Concerning the Criteria and Mechanisms for Establishing the State Responsible for Examining a Request for Asylum
Lodged in a Member State or in Iceland or Norway, 29 June 2005 [Link].
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The abovementioned agreement and protocol also apply to the Eurodac Regulation.

(i)  Switzerland participates in the Dublin System on the basis of a 2004 agreement with the
European Community that entered into force following its final approval in 2008.%° The
agreement provides for the applicability of the provisions of the Dublin Il Regulation and,
subject to an opt-in procedure, any future measures amending or building upon that
regulation, i.e. the Dublin 111 Regulation. Liechtenstein acceded to the agreement in 2008
by means of a protocol that entered into force in 2011.%" A further protocol provides for
Denmark’s participation in the agreement.®

The abovementioned agreement and protocols also apply to the Eurodac Regulation.

(iii) Iceland and Norway, on the one hand, and Switzerland, on the other hand, operate the
Dublin system in relation to each other on the basis of a 2004 tripartite agreement that
entered into force in 2008.%°

Although, as non-Member States, Iceland, Liechtenstein, Norway and Switzerland are not formally
bound by CJEU rulings, the abovementioned EU/EC agreements nevertheless provide that those
States must take into account both CJEU case law and Member State practice concerning the Dublin
and Eurodac regulations. If a substantial divergence emerges between the courts of any of those States
and the CJEU, and/or between the practice of any of those States and that of the Member States, a
Joint/Mixed Committee will try to ensure a uniform application and interpretation of the
Dublin/Eurodac provisions concerned. If necessary, the Committee is required to treat the matter as
a dispute between the parties, which if not settled within the required timeframes will result in the
termination of the agreement with the State(s) concerned.

The abovementioned EU/EC agreements also provide that Iceland, Liechtenstein, Norway and
Switzerland have the right to submit statements of case or written observations to the CJEU in cases
where a court or tribunal in a Member State has applied to the Court of Justice for a preliminary ruling
concerning the interpretation of the Dublin and Eurodac regulations.

B. The CJEU case law on the Dublin Il Regulation

1. Introduction

As of the end of 2013, preliminary rulings of the CJEU on the Dublin Il Regulation had addressed
the following issues in particular: (i) purpose and scope of the regulation; (ii) the Member State
responsible for examining the asylum application of an unaccompanied minor; (iii) the application of
the regulation’s “sovereignty” and “humanitarian” clauses; (iv) the deadline for transfer to the

16 Agreement between the European Community and the Swiss Confederation concerning the criteria and mechanisms
for establishing the State responsible for examining a request for asylum lodged in a Member State or in Switzerland
[Link].

17 press Release of the Council of the European Union, Signature of a Protocol on the accession of Liechtenstein to the
criteria and mechanisms for establishing the state responsible for examining a request for asylum lodged in EU or in
Switzerland (Dublin/Eurodac acquis), 28 February 2008 [Link]. On the date of entry into force, see web portal of
Switzerland’s Federal Authorities, consulted on 21 July 2014: [English | Frenchl].

18 Protocol between the European Community, the Swiss Confederation and the Principality of Liechtenstein to the
Agreement between the European Community, and the Swiss Confederation concerning the criteria and mechanisms for
establishing the State responsible for examining a request for asylum lodged in a Member State or in Switzerland [Link];
Press Release of the Council of the European Union, Signature of a protocol on Denmark's participation in the
Dublin/Eurodac agreement with Switzerland and Liechtenstein, 28 February 2008 [Link].

19 See web portal of Switzerland’s Federal Authorities, consulted on 21 July 2014: [English | French].
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Member State responsible; (v) the circumstances in which transfer to the Member State initially
identified as responsible is precluded owing to a real risk of the applicant’s fundamental rights being
infringed in that Member State; (vi) whether, in an appeal against a transfer decision, the applicant
has the right to plead that the criteria determining the Member State responsible have been
misapplied.?°

There were no preliminary references concerning the Dublin Il Regulation pending before the CJEU
at the end of 2013. With the Dublin I1l Regulation applying to all new applications lodged as of 1
January 2014, it is unlikely that there any further preliminary references concerning the Dublin |1
Regulation will be made to the CJEU.

While all of the case law discussed below concerns the Dublin Il Regulation, much of it is likely to
remain of relevance to the interpretation and application of the Dublin 111 Regulation, as discussed in
the sub-sections marked “» Dublin 111 <€”,

2. Purpose and scope of the Dublin Regulation

a) Purpose of the Dublin Regulation

Dual objectives of speed and effective access to procedures for determining refugee status: When

interpreting the Dublin Il Regulation, the CJEU has frequently referred to recitals 3 and 4 of that
regulation:

Recital 3 Dublin 11 Regulation

The Tampere conclusions also stated that [the Dublin] system should include, in the short term, a clear
and workable method for determining the Member State responsible for the examination of an asylum
application.

Recital 4 Dublin 11 Regulation

Such a method should be based on objective, fair criteria both for the Member States and for the persons
concerned. It should, in particular, make it possible to determine rapidly the Member State responsible,
so as to guarantee effective access to the procedures for determining refugee status and not to
compromise the objective of the rapid processing of asylum applications.

For example, in Abdullahi?? the Court stated that one of the principal objectives of the regulation is
“the establishment of a clear and workable method for determining rapidly the Member State
responsible for the processing of an asylum application so as to guarantee effective access to the
procedures for determining refugee status and not to compromise the objective of the rapid processing
of asylum applications” (para.59). In the case of K,?® the Court said that the competent national

20 Additionally: (i) two preliminary references concerning the interpretation of the Dublin 11 Regulation were removed
from the CJEU’s register after being withdrawn by the referring courts (C-666/11, M. and Others; C-158/13, Rajaby); (ii)
an infringement action brought by the European Commission against Greece (C-130/08) for failing to fulfil its obligations
under Article 3(1) of the Dublin II Regulation was removed from the CJEU’s register after being withdrawn by the
Commission.

2L CJEU, Migrationsverket v. Edgar Petrosian and Others (Sweden), C-19/08, Judgment of 29 January 2009, para.3;
CJEU, Migrationsverket v. Nurije Kastrati and Others (Sweden), C-620/10, Judgment of 3 May 2012, para.3; CJEU, K
v. Bundesasylamt (Austria), C-245/11, Judgment of 6 November 2012, paras.3&48-49; MA, BT and DA v. Secretary of
State for the Home Department (United Kingdom), C-648/11, Judgment of 6 June 2013, paras. 4, 54 & 62; CJEU, Shamso
Abdullahi v. Bundesasylamt (Austria), C-394/12, Judgment [GC] of 10 December 2013, paras.9&59.

22 CJEU, Shamso Abdullahi v. Bundesasylamt (Austria), C-394/12, Judgment [GC] of 10 December 2013.

2 CJEU, K v. Bundesasylamt (Austria), C-245/11, Judgment of 6 November 2012.
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authorities are “under an obligation” to ensure that the implementation of the regulation is carried out
in a manner which guarantees that objective (para.48).

A system based on a presumption of compliance with fundamental rights: In N.S. and M.E.,?* the
CJEU stated that the Common European Asylum System (CEAS) is based on a principle of mutual
confidence making it possible to assume that “all the participating States, whether Member States or
third States, observe fundamental rights, including the rights based on the [1951 Refugee] Convention
and the 1967 Protocol, and on the ECHR, and that the Member States can have confidence in each
other in that regard” (para.78). On that basis, the EU legislature adopted the Dublin Il Regulation and
concluded implementing agreements with the participating third States

“in order to rationalise the treatment of asylum claims and to avoid blockages in the system as a
result of the obligation on State authorities to examine multiple claims by the same applicant, and
in order to increase legal certainty with regard to the determination of the State responsible for
examining the asylum claim and thus to avoid forum shopping, it being the principal objective of
all these measures to speed up the handling of claims in the interests both of asylum seekers and
the participating Member States.”?® (para.79)

However, the CJEU added that while it must be assumed that the treatment of asylum-seekers in all
Member States complies with the requirements of the EU Charter of Fundamental Rights, the
European Convention on Human Rights (ECHR) and the 1951 Refugee Convention, there can be no
conclusive presumption in that regard. Such a presumption would itself be incompatible with the duty
of Member States to interpret and apply the Dublin Il Regulation in a manner consistent with
fundamental rights. Moreoever, were the Dublin Il Regulation to require such a conclusive
presumption, the regulation could itself be regarded as undermining the safeguards which are
intended to ensure compliance with fundamental rights by the EU and its Member States. The
presumption that a Member State complies with fundamental rights must therefore be regarded as
rebuttable by evidence to the contrary (paras.80&99-105).

» Dublin 111 < Recitals 4 and 5 of the Dublin 111 Regulation set out the same aims as recitals 3 and
4 of the Dublin 11 Regulation, except that, as noted above, the Dublin 111 Regulation has been extended
to applications for “international protection” (i.e. refugee status and subsidiary protection status), not
just applications for “asylum” (i.e. refugee status only).

Recital 21 of the Dublin 111 Regulation explicitly foresees that a Member State may not comply with
fundamental rights, stating that:

Recital 21 Dublin 111 Regulation

Deficiencies in, or the collapse of, asylum systems, often aggravated or contributed to by particular
pressures on them, can jeopardise the smooth functioning of the system put in place under this
Regulation, which could lead to a risk of a violation of the rights of applicants as set out in the Union
asylum acquis and the Charter of Fundamental Rights of the European Union, other international
human rights and refugee rights.

Recital 22 of the Dublin III Regulation refers to the need for a process “for early warning,
preparedness and management of asylum crises serving to prevent a deterioration in, or the collapse
of asylum systems ... in order to ensure robust cooperation within the framework of this Regulation

2 CJEU, N.S. v. Secretary of State for the Home Department (United Kingdom) and M.E. and Others v. Refugee
Applications Commissioner & Minister for Justice, Equality and Law Reform (lreland), Joined Cases C-411/10 and C-
493/10, Judgment [GC] of 21 December 2011.

25 Reaffirmed by the CJEU in Abdullahi, para.53.
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and to develop mutual trust among Member States with respect to asylum policy.” Article 33 of the
Dublin 111 Regulation accordingly provides for a mechanism to this effect.

As discussed below, Article 3(2) of the Dublin 111 Regulation defines circumstances under which
transfer to the Member State primarily identified as responsible is precluded if it would result in a
real risk of the individual concerned being subjected to inhuman or degrading treatment.

b) Applicability of the Dublin Regulation when an asylum application is withdrawn

Circumstances in which the Dublin 11 Regulation is no longer applicable: In Kastrati,?® the CJEU
stated that the responsibility criteria of the Dublin 1l Regulation presuppose the existence of an
asylum application which the Member State responsible “must examine, is in the process of
examining or on which it has already taken a decision” (paras.45-46).

The CJEU held that it follows that where an applicant has lodged an asylum application in one
Member State without having lodged an application in another Member State, the withdrawal of that
application by the individual concerned before the Member State responsible has agreed to a request
to “take charge” of him or her has the effect that the Dublin I Regulation can no longer be applicable.
The requested Member State has no obligation to take charge of the individual, even if it had already
agreed to take charge of him or her before it became aware of the withdrawal of the application
(paras.27&47).

The CJEU considered the above conclusion follows both from the actual wording of the Dublin |1
Regulation and from the fact that, where an application for asylum has been withdrawn in the above
circumstances, the regulation’s principal objective — namely “the identification of the Member State
responsible for examining an asylum application in order to guarantee effective access to an appraisal
of the refugee status of the applicant” — can no longer be attained (paras.41-42&44-46).

Obligations of the Member State following the withdrawal of the asylum application: The CJEU
added that where an application for asylum is withdrawn under the above circumstances it is for the
Member State in which the application was lodged to “take the decisions required as a result of that
withdrawal”; in particular, as provided in Article 19 of the initial Asylum Procedures Directive, the
Member State should discontinue the examination of the application and place a record of the
information relating to it in the applicant’s file (para.48).

» Dublin 111« In arriving at its ruling in Kastrati, the CJEU noted that “the European Union
legislature has not expressly ruled on situations ... in which asylum seekers have withdrawn their
applications without having also lodged an application in at least one other Member State” (para.43).
That is no longer fully the case given the adoption of the Dublin 111 Regulation, since the recast “take
back” provisions of that regulation include a requirement that the Member State responsible shall be
obliged to take back ““a third-country national or a stateless person who has withdrawn the application
under examination and made an application in another Member State or who is on the territory of
another Member State without a residence document™?’ (emphases added). Nevertheless, the CJEU’s
ruling in Kastrati would still seem applicable to a situation where a Member State has been requested
to “take charge” of an applicant.

% CJEU, Migrationsverket v. Nurije Kastrati and Others, C-620/10, Judgment of 3 May 2012.
27 Article 18(1)(c) of the Dublin 111 Regulation.
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3. Responsibility criteria in Chapter 111 of the Dublin Regulation
a) Hierarchy of criteria
As the CJEU recalled in, for example, MA and Others, Article 3(1) of the Dublin Il Regulation

provides that an asylum application is to be examined by a single Member State, which is to be the
one that the criteria set out in Chapter Il of that regulation indicate is responsible: (para.43)

Article 3(1) Dublin Il Regulation

Member States shall examine the application of any third-country national who applies at the border
or in their territory to any one of them for asylum. The application shall be examined by a single Member
State, which shall be the one which the criteria set out in Chapter Il indicate is responsible.

Acrticle 5(1) of the Dublin Il Regulation provides that the criteria for determining the Member State
responsible are to be applied in the order in which they are set out in Chapter Il1: (paras.9&44-45)

Avrticle 5 Dublin 11 Regulation

1. The criteria for determining the Member State responsible shall be applied in the order in which they
are set out in this Chapter.

2. The Member State responsible in accordance with the criteria shall be determined on the basis of the
situation obtaining when the asylum seeker first lodged his application with a Member State.

Acrticle 5(2) of the regulation is intended to determine the framework in which the criteria must be
applied in order to determine the Member State responsible, and does not in any way affect the
meaning of those criteria (para.45). The criteria are objective and are established in Articles 6 to 14
of Chapter 11 of the regulation (paras.9&45).

Hierarchy of criteria when transfer to the Member State initially identified as responsible is
precluded: As discussed below, the CJEU ruled in Puid® and in N.S. and M.E. that transfer to the
Member State identified as responsible in accordance with the criteria in Chapter I11 of the Dublin II
Regulation is precluded where “the Member States cannot be unaware that systemic deficiencies in
the asylum procedure and in the conditions for the reception of asylum seekers in the [identified]
Member State ... provide substantial grounds for believing that the asylum seeker concerned would
face a real risk of being subjected to inhuman of degrading treatment within the meaning of Article
4 of the Charter of Fundamental Rights” (e.g. Puid, para.36).2° Under such circumstances, the
identified Member State cannot be the responsible Member State; therefore, subject to the right of
the determining Member State to itself examine the application pursuant to the sovereignty clause in
Article 3(2) of the Dublin Il Regulation, the criteria determining the Member State responsible must
continue to be examined in the order in which they are set out in Chapter 111 of the regulation in order
to establish whether another Member State can be identified as responsible. This includes examining
the applicability of the criterion in Article 13 in Chapter I11 of the Dublin 11 Regulation, according to
which “[w]here no Member State responsible for examining the application can be designated on the
criteria listed in [the regulation], the first Member State with which the application for asylum was
lodged shall be responsible for examining it.” If necessary, the Member State in which the individual
IS present must exercise its right to itself examine the application, since it must not use a procedure
for determining the responsible Member State which takes an unreasonable length of time (N.S. and
M.E., paras.95-98&107-108; Puid, paras.32-36).

28 CJEU, Bundesrepublik Deutschland v. Kaveh Puid (Germany), C-4/11, Judgment [GC] of 14 November 2013.
29 See also Puid, para. 28; N.S. and M.E., paras.94&106.
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» Dublin 111« The Dublin Il Regulation retains the principle of a hierarchy of criteria determining
the Member State responsible. However, the abovementioned criterion in Article 13 of the Dublin 11
Regulation has not been included in the hierarchy of criteria in Chapter 111 of the Dublin 111 Regulation
but has been moved instead into the the first paragraph of Article 3(2) of that regulation, which
provides:

Avrticle 3(2) Dublin 111 Regulation
(‘Access to the procedure for examining an application for international protection’)

Where no Member State responsible can be designated on the basis of the criteria listed in this
Regulation, the first Member State in which the application for international protection was lodged
shall be responsible for examining it.

[..]

The second paragraph of Article 3(2) of the Dublin 111 Regulation includes the systemic deficiencies
test from N.S. and M.E. and Puid, including that the determining Member State shall continue to
examine the criteria set out in Chapter Il of the Dublin I1l Regulation to establish whether another
Member State can be designated as responsible.

The third paragraph of Article 3(2) of the Dublin III Regulation then provides that “[w]here the
transfer cannot be made ... to any Member State designated on the basis of the criteria set out in
Chapter 111 or to the first Member State with which the application was lodged, the determining
Member State shall become the Member State responsible.”

b) Family unity criteria
Binding provisions on family unity: In the case of K,* the CJEU stated that Articles 6 to 8 of the

Dublin Il Regulation contain binding provisions which seek to preserve family unity in accordance
with recital 6 of the regulation:3! (para.40)

Recital 6 Dublin 11 Regulation

Family unity should be preserved in so far as this is compatible with the other objectives pursued by
establishing criteria and mechanisms for determining the Member State responsible for examining an
asylum application.

Article 6 Dublin Il Regulation

Where the applicant for asylum is an unaccompanied minor, the Member State responsible for
examining the application shall be that where a member of his or her family is legally present, provided
that this is in the best interest of the minor.

In the absence of a family member, the Member State responsible for examining the application shall
be that where the minor has lodged his or her application for asylum.

Article 7 Dublin 11 Regulation

Where the asylum seeker has a family member, regardless of whether the family was previously formed
in the country of origin, who has been allowed to reside as a refugee in a Member State, that Member

30 CJEU, K v. Bundesasylamt (Austria), C-245/11, Judgment of 6 November 2012.

31 Note also the provisions of Article 14 of the Dublin Il Regulation, which also concern family unity and to which the
CJEU did not refer. However, the fact that the CJEU did not mention Article 14 should not be taken as having any
significance, given the point that the Court was making in the case of K, which compared the scope of the “humanitarian
clause” in Article 15 of the Dublin II Regulation and the scope of Articles 6 to 8 of that regulation.
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State shall be responsible for examining the application for asylum, provided that the persons concerned
so desire.

Avrticle 8 Dublin 11 Regulation

If the asylum seeker has a family member in a Member State whose application has not yet been the
subject of a first decision regarding the substance, that Member State shall be responsible for examining
the application for asylum, provided that the persons concerned so desire.

The CJEU has not been called upon to interpret the above provisions in the context of preserving
family unity, but, as discussed below, has provided its interpretation of the second paragraph of
Article 6 concerning the Member State responsible for examining the application of an
unaccompanied minor in a situation where there is no prospect of securing family unity.

» Dublin |1l < Recitals 14 to 16 of the Dublin 111 Regulation require respect for family life generally
and for the principle of family unity in particular. Chapter 111 of the Dublin Il Regulation includes
binding provisions on family unity similar to those in Chapter 111 of the Dublin 1l Regulation,* except
that the recast provisions have a broader scope given that in the recast regulation: (i) the definition of
“family members” has been slightly extended, changing the requirement that minor children be
“unmarried and dependent” to a requirement that they only be be “unmarried”;* (ii) the provision
regarding family unity of unaccompanied minors has inter alia been broadened to include siblings
and certain relatives of the unaccompanied minor (adult aunts/uncles/grandparents) in addition to
persons meeting the definition of family members;3* (iii) the definition of “unaccompanied minor”
no longer requires that the child concerned be unmarried.® The recast provisions in the Dublin 11|
Regulation also have a broader scope in that the provisions replacing Articles 7 and 8 of the Dublin
I1 Regulation concern family unity between the applicant and family members who are beneficiaries
of, or applicants for, “international protection” (i.e. refugee status or subsidiary protection status), i.e.
not just family members who are beneficiaries of, or applicants for, refugee status.*

¢) Unaccompanied minors with no family member legally present in any Member State

Question before the CJEU: In MA and Others,*” the CJEU was asked which Member State is
responsible for examining the application of an unaccompanied minor who has no family members
legally present in any Member State, when that minor has lodged an asylum application in more than
one Member State (paras.33&42).

The CJEU noted that Article 6 of the Dublin 1l Regulation serves to determine the Member State
responsible for examining an asylum application lodged by an unaccompanied minor, and comes first
in the hierarchy of criteria in Chapter 111 of the regulation: (para.46)

32 Articles 8 to 11 of the Dublin Il Regulation.

33 Compare the definition of “family members” in Article 2(g) of the Dublin III Regulation with the definition of “family
members” in Article 2(i) of the Dublin Il Regulation.

3 Article 8 of the Dublin III Regulation read in conjunction with the definition of “relative” in Article 2(h) of that
regulation. Note that it remains in the case in the Dublin |11 Regulation that siblings are not themselves defined as family
members.

35 Compare the definition of “unaccompanied minor” in Article 2(j) of the Dublin III Regulation with the definition of
“unaccompanied minor” in Article 2(i) of the Dublin II Regulation.

36 Compare Articles 9 and 10 of the Dublin 111 Regulation with Articles 7 and 8 of the Dublin 1l Regulation.

87 CJEU, MA, BT and DA v. Secretary of State for the Home Department (United Kingdom), C-648/11, Judgment of 6
June 2013.
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Avrticle 6 Dublin 11 Regulation

Where the applicant for asylum is an unaccompanied minor, the Member State responsible for
examining the application shall be that where a member of his or her family is legally present, provided
that this is in the best interest of the minor.

In the absence of a family member, the Member State responsible for examining the application shall
be that where the minor has lodged his or her application for asylum.

The CJEU considered that, in a situation where no family member of the unaccompanied minor is
legally present in any Member State, the Member State responsible for examining the minor’s
application must be determined on the basis of the second paragraph of Article 6 of the Dublin Il
Regulation (paras.47-48). The question was thus whether the reference in that paragraph to “the
Member State ... where the minor has lodged his or her application for asylum” should be construed
as a reference to the Member State in which the minor lodged his or her first application, or as a
reference to the Member State in which the minor is present after having lodged another application
(paras.42&49).

The Member State responsible: In order to decide which of the above two possible interpretations
was correct, the CJEU referred to its settled case law according to which in interpreting a provision
of European Union law it is necessary to consider not only its wording, but also the context in which
it occurs and the objectives pursued by the rules of which it is part (para.50). The CJEU decided that,
in circumstances like those in the main proceedings, the responsible Member State must be the one
where the unaccompanied minor is present after having lodged an asylum application there, since:

(i) ifthe EU legislature had intended to confer responsibility on the Member State in which
the unaccompanied minor first lodged an asylum application, it would have expressly
done so in the same precise terms as in the responsibility criterion in Article 13 of the
Dublin IT Regulation, according to which “[w]here no Member State responsible ... can
be designated on the basis of the criteria listed in this Regulation, the first Member State
with which the application for asylum was lodged shall be responsible” (emphasis added)
(paras.51-53);

(i)  given that unaccompanied minors form a category of “particularly vulnerable persons”,
it is important not to prolong more than is strictly necessary the procedure for determining
the Member State responsible, and to ensure that unaccompanied minors have prompt
access to procedures for determining refugee status — meaning that, as a rule,
unaccompanied minors should not be transferred to another Member State (paras.55&61).

The best interests of the child: The CJEU considered the above stricture against unnecessarily
prolonging the Dublin procedure to be justified in light of the objective of the second paragraph of
Article 6 (“which is to focus particularly on unaccompanied minors”) and the objective of the Dublin
IT Regulation as a whole (“which ... is to guarantee effective access to an assessment of the
applicant’s refugee status”) (para.54). The Court also considered the above stricture to be justified by
the best interests of the child, since even though those best interests are only expressly mentioned in
the first paragraph of Article 6 of the Dublin 1l Regulation, they must be a primary consideration in
all decisions adopted by Member States on the basis of the second paragraph of Article 6 of the
regulation. That is because the Dublin Il Regulation is predicated on observance of the fundamental
rights and principles acknowledged in the EU Charter, which include, in particular, the requirement
in Article 24(2) of the Charter that “in all actions relating to children, whether taken by public
authorities or private institutions, the child's best interests must be a primary consideration.” Taken
in conjunction with Article 51(1) of the Charter, the effect of Article 24(2) of the Charter is that the
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second paragraph of Article 6 of the Dublin 11 Regulation cannot be interpreted in a way that
disregards the best interests of the child: (paras.56-61)

Avrticle 51(1) EU Charter of Fundamental Rights
(‘Field of application”)

The provisions of this Charter are addressed to the institutions, bodies, offices and agencies of the
Union with due regard for the principle of subsidiarity and to the Member States only when they are
implementing Union law. They shall therefore respect the rights, observe the principles and promote
the application thereof in accordance with their respective powers and respecting the limits of the
powers of the Union as conferred on it in the Treaties.

Obligation to inform the Member State where the previous application was lodged: Where the
Member State in which the unaccompanied minor is present is responsible under the second
paragraph of Article 6 of the Dublin 11 Regulation for examining his or her latest application, it must
inform the Member State where the previous asylum application was lodged, since an asylum
application is required to be examined only by a single Member State (para.65). But an
unaccompanied minor cannot necessarily compel the Member State where he or she is present to
examine his or her latest asylum application, since it is clear from Article 25 of the initial APD that
a Member State need not examine an asylum application which is identical to one previously made
in another Member State in respect of which a final decision has been taken (paras.13&63-64).

» Dublin 111« Article 8(4) of the Dublin 11l Regulation is the counterpart in that regulation to the
second paragraph of Article 6 of the Dublin Il Regulation, and provides that:

Article 8(4) Dublin 111 Regulation
(‘Minors’)
In the absence of a family member, a sibling or a relative [who is legally present on the territory of the
Member States], the Member State responsible shall be that where the unaccompanied minor has lodged
his or her application for international protection, provided that it is in the best interests of the minor.

It can be seen that aside from the inclusion of an express reference to the best interests of the child,
the recast provision in Article 8(4) of the Dublin Il Regulation retains the formulation that the
Member State responsible shall be “that where the unaccompanied minor has lodged his or her
application”. During the negotiations on the Dublin III Regulation, the EU legislature was conscious
of the fact that a ruling from the CJEU on the interpretation of Article 6 of the Dublin 1l Regulation
was imminent, and therefore decided to leave open the question of which way that ruling would go.
In a statement annexed to the Dublin 1l Regulation, the EU legislature committed to consider a
revision of Article 8(4) of that regulation, taking into account the best interests of the child, once the
CJEU had issued its ruling. In the meantime, now that the ruling has been issued it would seem at to
establish a presumption that, where an unaccompanied minor falling within the scope of Article 8(4)
of the Dublin 111 Regulation has lodged an application for international protection in more than one
Member State, as a rule it is in his or her best interests that the Member State responsible pursuant to
Acrticle 8(4) of the Dublin 11 Regulation is the Member State where he or she is present after having
lodged his or her application there. However, Article 8(4) would also appear to allow for exceptions
to that rule, where it is in the best interests of the minor.

The interpretation and application of Article 8(4) of the Dublin 111 Regulation will need to done in
conformity with the guarantees for minors that are provided for in Article 6 of that regulation:
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Article 6 Dublin 111 Regulation
(‘Guarantees for minors’)

1. The best interests of the child shall be a primary consideration for Member States with respect to all
procedures provided for in this Regulation.

2. Member States shall ensure that a representative represents and/or assists an unaccompanied minor
with respect to all procedures provided for in this Regulation. The representative shall have the
qualifications and expertise to ensure that the best interests of the minor are taken into consideration
during the procedures carried out under this Regulation. Such representative shall have access to the
content of the relevant documents in the applicant’s file including the specific leaflet for unaccompanied
minors.

This paragraph shall be without prejudice to the relevant provisions in Article 25 of [the recast Asylum
Procedures Directive].

3. In assessing the best interests of the child, Member States shall closely cooperate with each other
and shall, in particular, take due account of the following factors:

(a) family reunification possibilities;
(b) the minor’s well-being and social development;

(c) safety and security considerations, in particular where there is a risk of the minor being a victim
of human trafficking;

(d) the views of the minor, in accordance with his or her age and maturity.

4. For the purpose of applying Article 8, the Member State where the unaccompanied minor lodged an
application for international protection shall, as soon as possible, take appropriate action to identify
the family members, siblings or relatives of the unaccompanied minor on the territory of Member States,
whilst protecting the best interests of the child.

To that end, that Member State may call for the assistance of international or other relevant
organisations, and may facilitate the minor’s access to the tracing services of such organisations.

The staff of the competent authorities referred to in Article 35 who deal with requests concerning
unaccompanied minors shall have received, and shall continue to receive, appropriate training
concerning the specific needs of minors.

5. With a view to facilitating the appropriate action to identify the family members, siblings or relatives
of the unaccompanied minor living in the territory of another Member State pursuant to paragraph 4
of this Article, the Commission shall adopt implementing acts including a standard form for the
exchange of relevant information between Member States. Those implementing acts shall be adopted in
accordance with the examination procedure referred to in Article 44(2).

d) Criteria based on the Member State responsible for the applicant’s entry to or residence on
the territory of the Member States

The CJEU has not interpreted any of the criteria in Chapter 111 of the Dublin Il Regulation based on
the Member State responsible for the applicant’s entry to or residence on the territory of the Member
States, namely Acrticle 9 (possession of residence document or visa), Article 10 (irregular entry and/or
stay), Article 11 (visa waived entry) and Article 12 (application made in an international transit area
of an airport). Although in Abdullahi the CJEU was asked for an interpretation of Article 10 of the
Dublin Il Regulation, it only needed to provide an interpretation if it considered that the applicant
had a right at appeal to call into question the determination of the Member State responsible for
examining her application (para.63). As discussed below, the Court considered that the applicant had
no such right, and therefore that it did not need to provide an interpretation of Article 10 of the Dublin
Il Regulation.
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4. Responsibility derogating from the criteria in Chapter 111 of the Dublin Regulation
a) ‘Sovereignty’ clause

As noted by the CJEU in N.S. and M.E.,*® Article 3(2) of the Dublin Il Regulation is often referred
to as the “sovereignty” clause: (paras.61-63)

Avrticle 3(2) Dublin Il Regulation

By way of derogation from paragraph 1, each Member State may examine an application for asylum
lodged with it by a third-country national, even if such examination is not its responsibility under the
criteria laid down in this Regulation. In such an event, that Member State shall become the Member
State responsible within the meaning of this Regulation and shall assume the obligations associated
with that responsibility. Where appropriate, it shall inform the Member State previously responsible,
the Member State conducting a procedure for determining the Member State responsible or the Member
State which has been requested to take charge of or take back the applicant.

Extent of Member States’ discretion under the sovereignty clause: In Halaf,*® the CJEU held that
there are no circumstances under which a Member State is precluded from exercising its option under
the sovereignty clause to examine an application for asylum. According to the Court, that conclusion
follows from the sovereignty clause’s very wording; it is also corroborated by the preparatory
documents that led to the adoption of the Dublin Il Regulation, according to which the sovereignty
clause was introduced to allow each Member State to decide “sovereignly, for political, humanitarian
or practical considerations” to examine an application for asylum even if such examination is not its
responsibility under the criteria laid down in the Chapter Il of the Dublin 11 Regulation.* In that
regard, it is irrelevant whether or not the responsible Member State according to the criteria in Chapter
IIT of the Dublin II Regulation has already been requested, or has responded to a request, to “take
back” the applicant concerned (paras.33-39).

On the other hand, as the CJEU held in N.S. and M.E., there may be circumstances in which a Member
State is obliged to examine an application in accordance with the procedure laid down in the
sovereignty clause. That is because the Member State in which the applicant is present must not use
a procedure for determining the responsible Member State which takes “an unreasonable length of
time”, and must if necessary itself examine the application for asylum (paras.98&108).4

The above requirement would appear to be of general application. However, it should be noted that
the specific situation considered by the CJEU in N.S. and M.E. was one in which an applicant’s
fundamental rights had already been infringed by another Member State, back to which the applicant
could not be transferred because this would expose him or her to a real risk of being subjected to
inhuman or degrading treatment. The CJEU considered that in such circumstances the Member State
in which the applicant is currently present must ensure that it does not “worsen” the situation by
taking an unreasonable length of time in determining whether a third Member State is responsible for
examining the asylum application of the person concerned.

% CJEU, N.S. v. Secretary of State for the Home Department (United Kingdom) and M.E. and Others v. Refugee
Applications Commissioner & Minister for Justice, Equality and Law Reform (Ireland), Joined Cases C-411/10 and C-
493/10, Judgment [GC] of 21 December 2011.

%9 CJEU, CJEU, Zuheyr Frayeh Halaf v. Darzhavna agentsia za bezhantsite pri Ministerskia savet (Bulgaria), C-528/11,
Judgment of 30 May 2013.

40 See also Abdullahi, para. 57, in which the CJEU states that the sovereignty clause “maintains the prerogatives of the
Member States in the exercise of the right to grant asylum”.

41 See also Puid, para.35.
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Whether a Member State’s decision whether to apply the sovereignty clause falls within the scope
of EU law: In N.S. and M.E., the CJEU held that the discretionary power conferred on Member
States by the sovereignty clause forms “an integral part” of the Common European Asylum System
provided for by the Treaty on the Functioning of the European Union (TFEU) and developed by the
EU legislature. Accordingly, a Member State which exercises that discretionary power must be
considered as implementing EU law for purposes of Article 51 of the EU Charter and/or Article 6 of
the Treaty on European Union (TEU): (paras.64-69)

Avrticle 51(1) EU Charter on Fundamental Rights
(‘Field of application’)

The provisions of this Charter are addressed to the institutions, bodies, offices and agencies of the
Union with due regard for the principle of subsidiarity and to the Member States only when they are
implementing Union law. They shall therefore respect the rights, observe the principles and promote
the application thereof in accordance with their respective powers and respecting the limits of the
powers of the Union as conferred on it in the Treaties

Article 6 TEU

1. The Union recognises the rights, freedoms and principles set out in the Charter of Fundamental
Rights of the European Union of 7 December 2000, as adapted at Strasbourg, on 12 December 2007,
which shall have the same legal value as the Treaties.

The provisions of the Charter shall not extend in any way the competences of the Union as defined in
the Treaties.

The rights, freedoms and principles in the Charter shall be interpreted in accordance with the general
provisions in Title VII of the Charter governing its interpretation and application and with due regard
to the explanations referred to in the Charter, that set out the sources of those provisions.

2. The Union shall accede to the European Convention for the Protection of Human Rights and
Fundamental Freedoms. Such accession shall not affect the Union’s competences as defined in the
Treaties.

3. Fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights
and Fundamental Freedoms and as they result from the constitutional traditions common to the Member
States, shall constitute general principles of the Union’s law.

In other words, when deciding whether or not to apply the sovereignty clause, Member States must
respect fundamental rights.

In the case of K,*2 the CJEU was asked whether there could be circumstances in which a Member
State must apply the sovereignty clause “if the responsibility otherwise provided for by the Dublin II
Regulation will result in an infringement of Article 3 or Article 8 of the European Convention on
Human Rights (ECHR) (Article 4 or Article 7 of the Charter of Fundamental Rights of the European
Union)” (para.25). The issue in the main proceedings was whether the removal of the applicant from
the Member State concerned would infringe the aforementioned rights, since it would separate the
applicant from her daughter-in-law and grandchildren who were dependent on her.** However, given
that in circumstances like those at issue in the main proceedings the CJEU considered that the
Member State concerned would already have to accept responsibility for the applicant under the
“humanitarian clause” in Article 15 of the Dublin II Regulation, the CJEU decided that there was no
need to answer the question (para.55).

42 CJEU, K v. Bundesasylamt (Austria), C-245/11, Judgment of 6 November 2012.
3 This is not mentioned in the CJEU’s judgment, but is discussed in the opinion of Advocate General Trstjenjak of 27
June 2012, para.67.
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» Dublin 111 < The sovereignty clause of the Dublin 1l Regulation is retained, subject to technical
modifications, in Article 17(1) (‘Discretionary clauses’) of the Dublin III Regulation, to which the
case law of the CJEU discussed above would seem equally applicable.

b) ‘Humanitarian’ clause

Question before the CJEU: In the case of K,* the CJEU examined the applicability of the
“humanitarian clause” contained in Article 15 of the Dublin II Regulation:

Chapter 1V
Humanitarian Clause
Article 15 Dublin 11 Regulation

1. Any Member State, even where it is not responsible under the criteria set out in this Regulation, may
bring together family members, as well as other dependent relatives, on humanitarian grounds based
in particular on family or cultural considerations. In this case that Member State shall, at the request
of another Member State, examine the application for asylum of the person concerned. The persons
concerned must consent.

2. In cases in which the person concerned is dependent on the assistance of the other on account of
pregnancy or a new-born child, serious illness, severe handicap or old age, Member States shall
normally keep or bring together the asylum seeker with another relative present in the territory of one
of the Member States, provided that family ties existed in the country of origin.

3. If the asylum seeker is an unaccompanied minor who has a relative or relatives in another Member
State who can take care of him or her, Member States shall if possible unite the minor with his or her
relative or relatives, unless this is not in the best interests of the minor.

4. Where the Member State thus approached accedes to the request, responsibility for examining the
application shall be transferred to it.

[..]

The question referred to the CJEU concerned the applicability of Article 15 to an individual in the
position of “K”, an adult applicant whose adult son was residing as a recognized refugee in Austria
along with his adult wife and their three minor children. K had entered the EU irregularly by crossing
the border from a third country into Poland, where she made a first application for asylum. Without
waiting for a decision on that application, K had subsequently entered Austria irregularly, where she
joined her son and his family and made a second application for asylum (paras.13-15).

Since Austria was prima facie not responsible for examining K’s application under the family unity
criteria or any of the other criteria set out in Chapter 111 of the Dublin 1l Regulation, the issue before
the CJEU was whether, pursuant to Article 15 of that regulation, Austria nevertheless could
automatically become the responsible Member State on humanitari